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FEDERAL SPENDING POWER AND 
DELEGATION 


THOMAS A. COWAN 


Associate Professor of Jurisprudence and Public Law, Louisiana 
State University Law School 


In the coming October Term the United States Su- 
preme Court will again have an opportunity to pass on 
any or all of the three major constitutional questions to 
which the Duke Power Company case’ had given such 
bright promise of an early settlement. The decision of 
the Court of Appeals in the Duke case had been reversed 
on the ground that the order’ by which that court had 
remanded the case to the District Court was defective in 
form. 

The decision of the Circuit Court of Appeals was far- 
reaching in its constitutional implications. If it had been 
upheld by the Supreme Court, some sixty municipal 
power suits now in lower Federal tribunals would have 
been determined, and the important constitutional issues 
involved in them would have been clarified. These issues 
were (1) the purposes for which Congress may spend 
money; and (2) the extent to which it may delegate its 
spending power to the executive. The issues remain to 
be resolved, and their resolution is urgent. In a sense, 
the most important aspects of the New Deal spending 
program depend upon them. 

157 Sup. Ct. 202 (U. S. 1936) on certiorari from the Circuit Court of Ap- 


peals for the Fourth Circuit, 81 F. (2d) 986 (1936). [See Ed. Note, p. 845.] 
2 Record 535-536. 
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The spending power of Congress promises to be the 
chief battleground of constitutional law in the near future. 
Unlike the taxing power and control over interstate com- 
merce, the power to appropriate is practically undefined. 
At present, it appears almost unlimited, particularly in 
the light of Massachusetts v. Mellon.’ But, then, we 
must not forget that the taxing power appeared illimitable 
after Chief Justice Marshall had said in McCulloch v. 
Maryland,‘ “The power to tax is the power to destroy.” 
The only authoritative judicial decision which attempted 
to define the spending power of Congress was United 
States v. Butler,’ and the opinion in that case is so con- 
fused that it serves to obscure, rather than to make more 
precise, the limits of this indefinite area of congressional 
authority. 

At the present time, the power of the Federal govern- 
ment to spend money is being challenged in the courts 
in several suits by those who feel directly injured by it, 
whenever they are hopeful that they can present a justici- 
able controversy. The Duke Power Company Case is a 
fair type of all such litigation, and the constitutional ques- 
tions it raises are the ones which “appropriation” suits 
will eventually settle. 

The facts of the Duke Power Company Case are as 
follows. By an agreement dated December 9, 1934, the 
United States, acting by Harold L. Ickes as Federal 
Emergency Administrator of Public Works, agreed to 
buy, and Greenwood County, South Carolina, agreed to 
sell certain of the revenue bonds of the county. The 
United States further agreed to make a grant to the county 
of certain funds upon the performance of certain con- 
ditions outlined in the agreement.° The purpose of the 

8 262 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 (1923). 
*4 Wheat 316, 4 L. ed. 579 (U. S. 1819). 

5U. S. v. Butler, 297 U. S. 1, 56 Sup. Ct., 8 L. ed. 477 (1936). 

6 These pertain to reasonable wages for employees engaged on the project 
at not less than stated hourly minima, the thirty-hour week, collective bargain- 


ing and hearings by the Board of Labor Review of all labor disputes, prefer- 
ences to war veterans and local residents, etc. 
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agreement was to finance the construction by the county 
of a hydro-electric system for the generation and dis- 
tribution of electric power.’ Thereupon, the Duke Power 
Company and its subsidiary, the Southern Public Utilities 
Company, petitioned the District Court of the United 
States for the Western District of South Carolina for 
an injunction to restrain Greenwood County and the 
appropriate Federal officials from executing the above- 
mentioned agreement. The petitioners sued as federal 
and local taxpayers, and as holders of franchises author- 
izing them to generate and sell electricity in the area in 
question. They contended that the proposed undertaking 
of the county was in violation of the laws of the state of 
South Carolina; that Title II of the National Industrial 
Recovery Act did not authorize the Federal Emergency 
Administrator of Public Works to lend money for the 
erection of a municipal power plant that would compete 
with private systems as part of a scheme which they al- 
leged to be a Federal “yardstick” plan for power control; 
and that if the statute did in fact confer such authority, 
it was pro tanto unconstitutional. The petitioners further 
contended that should Greenwood County erect a com- 
peting system, they would suffer irreparable injury, if 
not the complete destruction of their business in that 
county.° 

7 This was in pursuance of the policy of the Public Works Administration 
established by the President under authority of section 201 of Title II, National 
Recovery Act, 48 Star. 195, 201 (1935) to effectuate the Congressional pur- 
pose of relieving unemployment by the use of Federal funds for a nation-wide 
comprehensive program of public works to include the development of water 
power and transmission of electrical energy. The Public Works Administra- 
tion does not itself engage in construction work but is limited to the making 
of grants and loans to applicants eligible under the Act and to seeing that the 
terms of the grant and loan are complied with. 

In the present case the agreement between the Administrator and the mem- 
bers constituting the Finance Board of Greenwood County dated December 8, 
1934, as modified November 30, 1935, provided for a loan and grant not ex- 
ceeding $2,852,000 for the erection of a hydro-electric power plant. The grant 
is in the amount of thirty per cent of the total cost of labor and materials 


employed on the project. The loan is represented by bonds, the principal and 
income of which are payable solely from the income of the plant. 


8 Most of the power plants proposed to be built with federal aid will compete 
with private systems. This is so in the Duke Power ay my situation as well 
as in the other power cases challenged. See, Kansas Gas & Electric Co. v. 
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The District Court found that the policy of the Fed- 
eral Emergency Administrator of Public Works with 
respect to municipal power plants was in effect a plan 
to erect a yardstick “to regulate and bring about a reduc- 
tion of the rates of the privately owned utilities.” The 
court held that the making of the loan and grant agree- 
ment was not within the power of the Federal Govern- 
ment, and that, hence, Title II of the National Industrial 
Recovery Act was unconstitutional to this extent. It also 
held that the statute constituted an unlawful delegation of 
legislative power to the executive.” 

Shortly before the oral argument of this case in the 
Circuit Court of Appeals, the Government represented 
to the Court that the contract of December 8, 1934, had 
been terminated and a new agreement substituted there- 
for, and “that the terms and conditions of the earlier 
contract, which had been held by the District Court to be 
in excess of the authority of the Court, had been elim- 
inated.” *° The Government requested that the case be 
remanded to the District Court because of the changed 
situation. This motion was allowed and the Circuit Court 
of Appeals remanded the case, without, however, vacat- 
ing the decree of the District Court.“ On the retrial, 
the District Court adhered” to its original decision, and 
the case was then argued before the Circuit Court of 
Appeals on the merits. 

The appellate court reversed the decision of the Dis- 
trict Court, holding that Title II of the National Indus- 
trial Recovery Act was constitutional; that the actions 
City of Independence, 79 F. (2d) 32 (C. C. A. 10th, 1935); Missouri Utilities 
Co. v. City of California, 8 F. Supp. 454 (W. D. Mo. 1934); Iowa Southern 
Utilities Co. v. Town of Lamoni, 11 F. Supp. 581 (S. D. Iowa 1935); City of 
Allegan v. Consumers’ Power Co., 71 F. (2d) 477 (C. C. A. 6th, 1934), cert. 
den’d. 293 U. S. 586, 55 Sup. Ct. 101, 79 L. ed. 682; Arkansas-Missouri Power 


Co. v. City of Kennett, 78 F. (2d) 911 (C. C. A. 8th, 1935). 


910 r. Supp. 854 (W. D. S. C. 1935) confirmed 12 F. Supp. 70 (W. D. S. 
C. 1935). 


10 Record. 

11 Record 536. 

1212 F. Supp. 70 (1935). 
138] F. (2d) 986, 991-5 (W. D. S. C. 1936). 
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of the Administrator in agreeing to lend money to Green- 
wood County for a power plant were valid thereunder ;“ 
and that in any event the petitioners were without a stand- 
ing to raise these questions.” 

The Supreme Court ruled in a per curiam decision”® 
that the remand without a vacatur did not invest the Dis- 
trict Court with jurisdiction to retry the case, and that 
considerations of haste to which the Circuit Court of Ap- 
peals had alluded in its order of remand did not justify 
this departure from accepted practice. It therefore re- 
versed the decree of the Circuit Court of Appeals and 
remanded the case “with directions that the decrees en- 
tered by the District Court be vacated, that the parties 
be permitted to amend their pleadings in the light of the 
existing facts and that the cause be re-tried upon the is- 
sues thus presented.” ** The court expressed no opinion 
on the merits of the case. 

It is singularly unfortunate that this case should have 
come to such an untimely end, because, as has already 
been said, the three important constitutional questions 
raised by it have a direct bearing upon a number of other 
suits involving New Deal legislation. These questions 
are the following: (1) whether one who claims to be 
injured by a loan or gift of Federal money may raise the 
question of the constitutionality of the statute which au- 
thorizes the loan or gift; (2) whether Title II of the 
National Industrial Recovery Act if it be properly con- 
strued to authorize loans and grants to municipal power 
plants is an unconstitutional abuse of the Federal spend- 
ing power as being an interference with intrastate busi- 
ness; and (3) whether Title II of the National Indus- 
trial Recovery Act if it be properly construed to authorize 
the proposed loan and grant is an invalid delegation of 
legislative power. 


14 Supra note 13, at 995-7. 
15 Supra note 13, at 997-9. 
16 Supra note 1. 
17 Supra note 1. 
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The decision of the Supreme Court in the Duke Power 
Company case postponed once more the ultimate deter- 
mination of the validity of the power program of the 
Public Works Administration. Litigation has tied up 
this activity of the Administration so tightly that only 6 
power projects have been completed since the Adminis- 
tration began its operations late in 1933. Delay at every 
turn has characterized the entire course of these suits 
and every effort of the Government to bring matters to 
a decisive close has been frustrated. Meanwhile, the mu- 
nicipalities must await a final determination by the Su- 
preme Court of these matters before they can proceed, 
and utility companies are protected by preliminary in- 
junctions, or by restraining orders pending the final out- 
come of some authoritative case. 

Although the expense of the litigation is enormous, its 
nuisance value is tremendously high. It serves to deter 
other municipalities from risking the heart-breaking dis- 
appointment of waiting many years before the Supreme 
Court finally decides whether the Federal Government 
may aid them in erecting public power plants. In the 
case of the Alabama Power Company, it has prevented 
by preliminary injunction” the erection of power plants 
in seven small towns in the State of Alabama. The cost 
of litigation to this Company may be almost commen- 
surate with the physical value of the properties involved. 
Nonetheless, it pays because the many hundreds of other 
municipalities throughout the State of Alabama have 
evinced little interest in Federal aid to public ownership, 
even the hardiest of them being daunted by the fate of 
the municipal projects in the seven towns mentioned 
above. 

It had been predicted”® that the municipal power case 
most likely to reach the Supreme Court was Alabama 


Power Company v. Ickes,” while that case was pending 
18 Citation in Dist. Ct. of D. 


c. 
19 New York Times, December 15, 1936. 
20 Citation in Ct. App. of D. C. 
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in the Court of Appeals. That forecast has been justified 
by actual facts. In that case, the power companies peti- 
tioned the Supreme Court for certiorari immediately 
after the decision of the District Court in order that the 
case might be heard by the Supreme Court at the same 
time as the Duke Power Company case. The petition 
which was anomalous was denied.” It represented that 
the constitutional issues were the same as those raised by 
the Duke case but it assigned as error numerous rulings 
on evidence by the District Court. The granting of the 
petition was opposed by the Solicitor General on the lat- 
ter ground. The United States Court of Appeals for the 
District of Columbia reached a decision in the Alabama 
Power Company case on May 10. Certiorari was granted 
on June 1. 

In any event, the nature of the spending power of Con- 
gress is a vital and timely issue which seems destined for 
early consideration by the Supreme Court, and which, 
quite apart from any pending or threatened litigation, de- 
serves serious attention. 


THE FEDERAL SPENDING POWER 


From 1789 to 1935, a period of 146 years, the power 
of Congress to spend money was never successfully at- 
tacked in court. The bare statement of this fact is sig- 
nificant in the light of the countless millions of dollars 
that have been spent by the members of the Congress of 
the United States without judicial let or hindrance.” 

It is true that a very serious challenge to the right of 
the Federal government to spend money was made by 
Massachusetts v. Mellon* but the high court dismissed it 

2157 Sup. Ct. 48 (1936). 

22 See infra notes 42 to 51 incl. 

23 Frothingham v. Mellon, supra note 3, at 486. In some cases before this, 
when the question was raised, its determination was withheld either expressly 
or sub silentio. Millard v. Roberts, 202 U. S. 429, 26 Sup. Ct. 674, 50 L. ed. 
1090 (1906); Wilson v. Shaw, 204 U. S. 24, 27 Sup. Ct. 233, 51 L. ed. 351 
(1907); Bradfield v. Roberts, 175 U. S. 291, 295, 20 Sup. Ct. 121, 44 L. ed. 
168 (1899). 


Part of the tremendous opposition to the tariff act of 1890 was crystallized 
in the attack on the power of Congress to give bounties to cane and beet sugar 
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in so summary a manner that most lawyers thought the 
issue closed.* The Government had feared the worst in 
this case, and had striven mightily to defend the constitu- 
tionality of the Sheppard-Towner Act,*° which was in- 
volved in the suit. In his brief, the Solicitor-General, 
James M. Beck, argued at length for the existence of fed- 
eral power based on the broad construction of the right 
of Congress to spend money for the general welfare. He 
devoted a scant half dozen pages to the point that the 
taxpayer had no right to sue.** In a surprise decision, the 
court accepted the latter contention and laid down the 
rule, legalistically rather narrow, that a federal taxpayer 
showing no anticipated damage different from that to be 
suffered by every other taxpayer because of an expendi- 
ture of federal funds has no justiciable cause for com- 
plaint.*” Although the decision at the time was regarded 
as a sweeping victory for the government, since it seemed 


manufacturers in lieu of tariff protection against sugar importation from foreign 
countries. The authority of Congress to appropriate money to pay such boun- 
ties was directly raised in Field v. Clark, but the Supreme Court decided that 
it did not have to pass upon the constitutionality of the sugar bounties since 
the act was otherwise constitutional. In Miles Planting Co. v. Carlisle, 5 
App. D. C. 138 (1895) the Court of Appeals of the District of Columbia in an 
admitted dictum held that the sugar bounty act was unconstitutional as an 
expenditure not for the general welfare. The force of this dictum was spent 
however when it was expressly repudiated in the case of United States v. Realty 
Co., 163 U. S. 427, 16 Sup. Ct. 1120, 41 L. ed. 215 (1896) which held that Con- 
gress had the power to recognize and pay claims to sugar manufacturers who 
had relied on the promised bounties regardless of whether the bounty acts 
themselves were unconstitutional or not. In the Realty Company Case, the 
government itself resisted the payment of the bounty on the strength of the 
decision in the Carlisle case. In Wilson v. Shaw, 204 U. S. 24, 27 Sup. Ct. 
233, 51 L. ed. 351 (1907) the Supreme Court held that a taxpayer who sued 
to restrain the Secretary of the Treasury from paying out money for the con- 
struction of the Panama Canal had failed to state a cause of action. The right 
of Congress to build the canal was upheld by the court without a consideration 
of the purposes for which Federal funds may be spent. 

24 Supra note 3, at 487; (Sutherland, J.) “The administration of any statute, 
likely to produce additional taxation to be imposed upon a vast number of tax- 
payers, the extent of whose several liability is indefinite and constantly chang- 
ing, is essentially a matter of public and not of individual concern . . . The 
bare suggestion of such a result, with its attendant inconveniences, goes far to 


sustain the conclusion which we have reached, that a suit of this character can- 
not be maintained.” 


25 42 Star. 224 (1921) providing for an initial appropriation and thereafter 
anuual appropriations for four years to be apportioned among such of the states 
as shall accept and comply with its provisions for the purpose of codperating 
with them to reduce maternal and infant mortality. 

26 Supra note 3, at 453-8. 
27 Supra note 25. 
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to hold that no one may question the right of Congress 
to spend money, actually the rule of the case was narrow. 
It applied only to taxpayers showing no direct injury, 
sustained or threatened as a result of the enforcement of 
the statute.** 

A rule which states that a federal taxpayer showing no 
direct injury may not challenge the expenditure of fed- 
eral funds is not the kind of a legal rule that readily dis- 
courages litigation. Taxpayers may very easily be per- 
suaded that their injury is in fact direct. However, there 
were two good reasons why such litigation was not en- 
couraged. In the first place, in the Frothingham case, the 
court could find no adequate ground for denying the tax- 
payer a hearing on the merits. That is, it could not on 
sound theory distinguish a federal taxpayer’s suit from 
that of an ordinary municipal taxpayer.” So it accepted 
inadequate reasons. The court stated (1) that the extent 
of the injury to be suffered by any one taxpayer bringing 
suit was infinitesimal and (2) that the executive branch 
of the government would be harassed unmercifully if 
such suits were permitted.” It is not apparent, however, 
why it would not be possible for a sufficient number of 
taxpayers to join in the suit in order to make the injury 
“substantial.” ** Moreover, it certainly cannot be said to 
be a consistent principle of the art of deciding cases to 
avoid harassing the executive branch of the government.” 





28 Supra note 3, at 488: (Sutherland, J.) “The party who involves the power 
must be able to show not only that the statute is invalid but that he has sustained 
or is immediately in danger of sustaining some direct injury . . . and not 
merely that he suffers in some indefinite way in common with people generally.” 

29 The court merely stated that the interest of a municipal taxpayer is “direct 
and immediate.” Supra note 3, at 486. The difference, if any, between the 
situation of a municipal from that of a federal taxpayer is not qualitative. 

30 Supra note 3, at 487. 


31 This possibility was not foreseen by the court, or if foreseen was not dis- 
cussed, the court being more anxious to dispose of the case before it than to 
test its theoretical implications. 

32 The court’s attitude in Schechter Bros. Poultry Corp. v. U. S., 295 U. S 
495, 55 Sup. Ct. 837, 79 L. ed. 1570 (1935); and Panama Refining Co. v. Ryan, 
293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 440 (1935) evidences no such tender 
solicitation for the executive department. The distinction, however, may well 
be in the difference between the power to spend and the “power to regulate,” 
the court refusing the réle of “arbiter of the purse.” 
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In other words, it was clear that the Supreme Court 
disliked this kind of case so much that it was quite will- 
ing to accept even a poor excuse for dismissing it. It 
would therefore seem that federal taxpayers’ suits could 
meet with little success, at least until the Supreme Court 
changed radically, either in personnel or in ideas. 

There was a second reason, however, why federal ex- 
penditures have not been attacked in the courts—a reason 
much better than the first, and one which explains why 
such expenditures were undisturbed from the formation 
of the government until recent times. It is this. Until 
the advent of the New Deal, federal expenditures were 
directed in the main toward noncompetitive enterprises, 
and the burden of federal taxation did not fall directly 
on one group, the proceeds to be used directly for the 
benefit of another.** The Agricultural Adjustment Act “* 
departed from the latter ideal in attempting to tax cotton 
processors for the benefit of cotton producers, and the 
Public Works Administration,” in its power projects, de- 
parted from the former ideal in attempting to lend or 
give federal money to municipalities which proposed to 
use it to compete with private producers of electricity.” 

The constitutional difficulty involved in taxing one 
group and directly turning the proceeds over to another 
group may be obviated, I believe, by adroit legislative 
draftsmanship. From this standpoint the Agricultural 
Adjustment Act was inartificially drawn. If the process- 
ing taxes had been completely disassociated in time and 
in amount from profits paid to farmers for curtailing 
production, it is hard to see how the processors would 
have been in a position to raise the question of the con- 
stitutionality of the tax, especially since the court ad- 
mitted that a federal tax on processing is quite legiti- 


33 Although Congress from the very beginning issued special dispensations 
and immunities for the benefit of particular classes, the tax was either diffused 
or the funds almost invariably drawn from the general treasury. 

8448 Srat. 31 (1933). 

85 Supra note 7. 

36 Supra note 8. 
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mate.*’ Had there been no obvious relationship between 


the tax and the benefits to be paid to farmers, then it 
seems to me that the processors would have been no better 
off than was the plaintiff in the Frothingham case. If the 
proceeds of the tax had been covered into the general 
fund of the Treasury, the processors would not have been 
able to say that the same money was later being used for 
an illegitimate purpose. In other words, they could not 
then allege that they were being injured by the expendi- 
ture of federal funds, but only that they were being in- 
jured because the amount of money in the federal treas- 
ury was being diminished and that they would suffer by 
possible future taxation to pay the cost of the federal 
grant. This is what Mrs. Frothingham had claimed un- 
successfully. 

The Social Security Act** is so drawn that the proceeds 
of the tax are covered into the general fund of the treas- 
ury, and the benefits to be paid bear no direct and neces- 
sary relationship to the amount of the tax. Nevertheless 
the tax and the benefits are part and parcel of the same 
general statutory scheme. Time alone will tell whether 
there exists in this act a sufficient separation of tax and 
expenditure to get it past the Supreme Court.” It is clear 
on principle, however, that courts cannot continue in- 
definitely to find casual connections between the two. 
Some statutory formula can be evolved to overcome this 
legislative hazard. 

The second problem namely that involved in federal 
expenditures which result in competition with industry, 
is more difficult. It is squarely raised in the power cases 
for there the companies contend that in effect the federal 
loans and grants will enable the municipalities to com- 
pete with them, to the end that electrical rates in the area 
in question may be lowered. It is claimed that this, in 


87 Supra note 

8849 Srar. ey (1935). 

39 No one, of course, can predict how far the Supreme Court will carry the 
theory of the Butler case, supra note 5. 
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effect, is a regulation of intrastate matters by the federal 
government, and is therefore unconstitutional. 

Without doubt, private industry will continue to resist 
the expenditure of federal money for enterprises that 
compete with it, no matter what social ideals may be in- 
volved. From the foundation of the government, it has 
been an unwritten rule, departed from only in the case 
of a few historical accidents, that the federal government 
shall engage only in unprofitable enterprises, that is in 
projects which at least when inaugurated do not sufficient- 
ly tempt private capital. Private industry wants govern- 
ment, particularly the federal government, to continue 
to confine itself, as it has in the past, to needful but un- 
remunerative public service, and this in the main has 
been the historical policy of the federal government. For 
example, in addition to the ordinary expenses of a sov- 
ereign government (army, navy, courts, civil list, diplo- 
matic service), most federal appropriations have from 
the earliest times been made for objects that do not com- 
pete with private industry. These are, to cite only a few, 
the dredging of rivers and harbors,” help to the distressed 
from famine,” flood,*” plague,* fire,** tornado,** educa- 
tion,*® informational service to commerce and agricul- 


40 Beginning in 1823, Congress began to appropriate money for river and 
harbor improvements. 

41 Treland in 1847 and 1880 (9 Srat. 207, 21 Star. 303); the Southern states 
in 1867 (14 Star. 567, 15 Strat. 24, 28, 246); France and Germany in 1871 (16 
Stat. 596); American citizens in Cuba in 1897 (30 Strat. 220); India in 1897 
(30 . 219, 220); Europe in 1919 (40 Srar. 1161); Russia in 1921 (42 
Stat. 351). 

42 Mississippi River 1874 (18 Strat. 34, 35); 1882 (22 Srar. 44, 378, 379); 
1884 (23 Stat. 269, 273); 1890 (26 Srart. 33, 671); 1897 (30 Srar. 216, 219) ; 
1912 (37 Srat. 634); 1915 (38 Srar. 211, 215, 216). The Southern States 
generally in 1916 (39 Srart. 434) and in 1928 (45 Star. 53, 543). The Ohio 
River in 1884 (23 Strat. 267, 268). The Rio Grande River in 1897 (30 Srar. 


221). 

43 1879 (21 Srat. 1); 1888 (25 Star. 630, 631). 

44New York City, 1836 (5 Strat. 6); Portsmouth, N. H., 1803 (6 Srar. 
49); Norfolk, Va., 1804 (6 Strat. 53); Alexandria, Va., 1827 (6 Stat. 356) ; 
Portland, Me., 1866 (14 Srat. 364); Chicago, 1872 (17 Srat. 51, 646); San 
Francisco, 1906 (34 Strat. 827, 828); Salem, Mass., 1914 (38 Star. 681). 

45 Mississippi, 1880 and 1913 (21 Srar. 306, 38 Sravr. 211, 215, 216). The 
Southern states generally in 1908 (35 Srat. 572). 

46 Grants to pay salaries of rural teachers, 39 Star. 929-931, 45 Srar. 1151; 
48 Srar. 792. Education for the blind, 20 Srar. 468; 34 Strat. 460; 41 Srar. 
272. To Harvard University, 20 Stat. 404. To Smithsonian Institute 48 Srar. 
516-517. 
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ture,’ subventions to fairs and expositions, and geologic 
and geodetic surveys.” 

This is the chief reason why the ambit of the federal 
spending power has never been judicially defined. If 
federal expenditures continue to press upon private in- 
dustry, however, this source of federal power will eventu- 
ally be outlined as sharply as the taxing power and the 
power to regulate commerce and for exactly the same rea- 
son—the desire of industry to escape governmental con- 
trol. Industry has traditionally relied upon the courts to 
fend off what it believes to be the encroachments of gov- 
ernment. It has generally fared better with courts than 
with legislatures.” Nothing of what has happened to 
New Deal legislation should induce industry to believe 
that its confidence has been misplaced, or that it will not 
fare so well in the future. 

At present, no one knows how narrowly the courts will 
confine the federal spending power. So far as the Butler 
case” is concerned, one only knows that Congress may not 
tax in order to spend the proceeds for what appears to 
the court to be a regulation of matters reserved to the 
states. Since the doctrine of implied powers is a general 
rule of constitutional law we may well ask, what powers 
may fairly be implied by the spending power? Or rather, 
what powers are implied by the power to lay and collect 
taxes for the general welfare of the United States?” In 


475 Strat. 353, 354; 9 Strat. 160; 10 Strat. 673; 11 Srar. 10, 14; 12 Srar. 
104, 108-109, 48 Srar. 467-499. 

4819 Srat. 3, 25 Srat. 620; 27 Star. 389; 31 Srar. 1444; 33 Sra. 1047; 
38 Star. 76; 41 Strat. 598; 42 Srar. 210. 

4920 Strat. 394; 29 Sratr. 701; 43 Star. 1011. 

See on the general subject of legislative precedents, Corwin, The Spending 
Power of Congress—Apropos the Maternity Act (1923) 36 Harv. L. Rev. 548. 

50 Prominent examples are, Bailey v. Drexel Furniture Co., 259 U. S. 20, 
42 Sup. Ct. 449, 66 L. ed. 817 (1927); Hammer v. Dagenhart, 247 U. S. 251, 
38 Sup. Ct. 529, 62 L. ed. 1101 (1918); U.S. v. Butler, supra note 5; Schechter 
Poultry Corp. v. U. S., supra note 34; Morehead v. New York, 297 U. S. 


»_ Ssupr 
702, 56 Sup. Ct. 385, 80 L. ed. 991 (1936). 
51 Supra note 5. 


52. Donley, Agricultural Adjustment Act and the General Welfare Clause 
(1936) 42 W. Va. L. Q. 141; Note (1936) 36 Cor. L. R. 667. 
2 
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the Louisville case,” the government contended that it 
may exercise eminent domain as a necessary incident to 
the spending power. But inasmuch as this case was 
abandoned on the eve of its hearing in the Supreme Court, 
no authoritative judicial answer to the question has been 
had. 

Therefore, since I feel that there will be a continued 
demand for federal expenditures regardless of how much 
they may entrench on the domain of business, I believe 
we may expect a whole series of cases which will result 
in a sharp judicial delimitation of the sphere of the fed- 
eral spending power. 

In the power cases next to be reviewed by the Supreme 
Court, the municipalities are authorized by state law to 
erect public power plants.“ Were the municipalities able 
to obtain the money from private sources, then presuma- 
bly, the utility companies would have no cause for com- 
plaint against such private suppliers of capital. Can it, 
therefore, be said that, since the money is to be supplied 
by the federal government, and that, since the money so 
supplied will affect a reduction of intrastate electric rates, 
that the result is an invalid regulation of intrastate com- 
merce by the federal government? The Butler case did 
not go this far. And yet it went far enough in holding 
that voluntary agreements for crop reduction were “regu- 
lation.” * If the Supreme Court agrees with the con- 
tention of the power companies and holds that such ex- 
penditures are “regulation,” then the scope of the federal 
spending power will be still further delimited. 


53 United States v. Certain Lands in City of Louisville, 78 F. (2d) 684 (C. 
C. A. 6th, 1935). 

54 Greenwood County was so authorized by South Carolina Acts No. 299 
(1933) and No. 1095 (1934), and the Supreme Court of South Carolina de- 
cided that the County had a legal right to construct a publicly owned plant 
and to borrow money by the sale of the bonds involved in the Duke Power 
case. Park v. Greenwood County, 174 S. C. 35, 176 S. E. 870 (1935). 

55 See Knoxville Water Co. v. Knoxville, 200 U. S. 22, 26 Sup. Ct. 224, 50 
L. ed. 353 (1906); Beardsley v. Kilmer, 236 N. Y. 80 (1914). 

56 Supra note 5 “It is a statutory plan to regulate and control agricultural 
production, a matter beyond the powers delegated to the federal government. 
The tax, the appropriation of the funds raised and the direction for their dis- 
bursement, are but parts of the plan.” 
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In every instance that has come to my attention in 
which the government has argued for the spending power 
of Congress, it has taken the position” that the right to 
appropriate is implied from the power “‘to lay and col- 
lect taxes, duties, imposts and excises, to pay the debts, 
provide for the common defense and general welfare of 
the United States; . . .” ® and has argued that any such 
expenditure for the general welfare is valid, and that 
what is for the “general welfare” rests in the broad dis- 
cretion of Congress. 

It is interesting now and it may later be important to 
ask what disposition Congress may make of funds of the 
United States not raised by taxation. May they be spent 
for “private” welfare? Or, to construe more narrowly 
the right of disposing them, may they be spent only in 
the exercise of the “enumerated” powers, and not for 
the “general welfare”? 

Clause 3 of Section 8 of Article II of the Constitution 
provides that Congress shall have power “to borrow 
money on the credit of the United States.” This power 
carries with the necessary implication that borrowed 
money may be appropriated, but no express limitation is 
placed on the purposes for which such funds may be 
spent. It is certainly arguable that no such limitation 
exists. In its brief in the Supreme Court,” however, the 
Duke Power Company argued that borrowed funds may 
be used only in the exercise of the so-called “enumer- 
ated” powers of Congress. Its reason was that if power 
to appropriate broadly for the general welfare be con- 
fined to moneys raised by taxation there will be an auto- 
matic popular check on such expenditures in the form 


57 Notable are the government briefs filed in U. S. v. Butler, supra note 5, 
and in Duke Power Co. v. Greenwood County, supra note 1. See also the 
briefs filed in Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495; 36 L. ed. 294 
(1892); United States v. Realty Co., 163 U. S. 427, 16 Sup. Ct. 1120, 41 L. 
ed. 215 (1896), Smith v. Kansas City Title Co., 255 U. S. 180, 41 Sup. Ct. 
243, 65 L. ed. 557 (1921); Massachusetts v. Mellon, supra note 3. 


58U. S. Const. Art. I, § 8. 
59 Pages 87-88. 
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of taxpayers’ revolts, whereas if Congress can spend bor- 
rowed funds for the general welfare, “the check upon 
Congress in playing Santa Claus is wholly illusory.” ® 
Singularly enough, the Government did not answer this 
objection on principle, but was content to argue that the 
statute in question contained tax provisions as well as au- 
thority to borrow money; that whether the moneys were 
in fact borrowed did not appear in the record; and final- 
ly that since funds in the Treasury are intermingled, their 
source cannot be determined.” 

It is true that the great bulk of the assets of the United 
States represent taxes or debt items to be liquidated by 
taxes to be imposed in the future. Considerable revenue, 
however, flows from sources other than taxation. Some 
of these are: fines, penalties and forfeitures, interest and 
dividends on securities, profits of government-owned cor- 
porations, gifts, and revenue arising from the sale of gov- 
ernment services such as receipts from operation of Alas- 
ka Railroad, fumigation by Bureau of Entomology, De- 
partment of Agriculture tolls. Profits from the Panama 
Canal, earnings of United States transports, court fees, 
rents and royalties, sales of public land and timber, prof- 
its on coinage and bullion deposits, and seigniorage make 
up the bulk of this revenue.” 

The two billion dollars profit which the government 
realized by lowering the gold content of the dollar was 
not raised by taxation, nor was it borrowed on the credit 
of the United States. What restrictions govern its ex- 
penditure? If more radical forms of inflation are re- 
sorted to in the future, may the funds so derived be spent 
only in aid of the “enumerated” powers, or for the “gen- 
eral welfare,” or for any purpose whatever? 


60 Duke Power Company brief, page 88. 
61 Government brief, page 187. 


62 Message of the President of the United States transmitting the Budget, 
1937 (Wash. D. C., 1936) pp. XXIV, AS, 7, 8. 
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Il. 


DELEGATION IN AN APPROPRIATION STATUTE 


Section 202 of Title II of the National Industrial Re- 
covery Act ® provides in part as follows: 

“Sec. 202. The Administrator, under the direction of the 
President, shall prepare a comprehensive program of public 
works, which shall include among other things the following: (a) 
Construction, repair, and improvement of public highways and 
parkways, public buildings, and any publicly owned instrumen- 
talities and facilities . . .” 


Section 203-(a) provides: 


“With a view to increasing employment quickly (while rea- 
sonably securing any loans made by the United States) the Pres- 
ident is authorized and empowered, through the Administrator 
or through such other agencies as he may designate or create, 
(1) to construct, finance, or aid in the construction or financing 
of any public works project included in the program prepared 
pursuant to section 202; (2) upon such terms as the President 
shall prescribe, to make grants to States, municipalities, or other 
public bodies for the construction, repair, or improvement of any 
such project, but no such grant shall be in excess of 30 per 
centum of the cost of the labor and materials employed upon 
such project . . .” 


Section 220 authorizes an appropriation of the sum of 
three billion three hundred million dollars for the pur- 
poses of the act. 

The petitioners in the power cases claim that these pro- 
visions of law constitute an invalid delegation of legisla- 
tive power because: 

1. They do not designate with sufficient particularity 
the subjects upon which administrative action is to be 
taken; 

2. They do not prescribe appropriate standards to 
guide administrative discretion; 

3. They fail to require findings of fact to support ad- 
ministrative determinations.” 


63 48 Srat. 195 et seg. (1935). 


64 The cue was taken from the recent decisions in the Hot Oil and Schechter 
cases, supra note 32. 
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I do not propose here to question whether these sec- 
tions of the act sufficiently define the subject matter for 
which Congress attempted to appropriate money, or 
whether municipal power plants fall within the scope of 
the statute. These are questions of fact, which, though of 
paramount importance for the decision of the municipal 
power plant cases, are not of general theoretical interest. 
However, the following questions raised by the petition- 
ers are of such a nature: 

1. Is Congress required to designate with a certain 
degree of particularity the subjects for which federal 
funds are to be spent? That is to say, does every “lump 
sum” appropriation statute involve an invalid delegation 
of legislative power? 

2. Must Congress prescribe a standard to guide the ex- 
ecutive wherever the terms of an appropriation act leave 
room for executive discretion? 

3. Must Congress require the executive to make find- 
ings of fact before spending appropriated money? 

If the Supreme Court answers yes to the first of these 
questions, many of the general appropriation statutes” 
now on the books are invalid. Indeed, on this hypothesis, 
it is difficult to see how Congress could enact a valid ap- 
propriation statute except by making minute specifica- 
tions designating the particular objects for which each 
penny of public funds is to be spent. If it answers the 
second and third questions affirmatively, it would be im- 
possible to allow the executive any real measure of dis- 
cretion in spending public funds, even for a particular 
object, for standards must be laid down and findings of 
fact made. The first requirement, namely, that the stat- 
ute define its subject matter with particularity, is a con- 


65 The statute books are replete with “lump sum” appropriation acts from 
the earliest days of the Union. A comparatively recent survey of the field of 
blanket appropriations is contained in President Taft’s report to the Congress 
(1912), Need for a National Budget, 74-76, 89-93, 101, House Doc. No. 854, 
62d Cong., 2d Sess. In Appendix D to the government’s brief in the Duke 
Power case there is enumerated a complete list of “lump sum” appropriation 
acts. 
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ceivable restriction on legislative power. In that event, 
however, the necessary for standards and findings would 
automatically disappear, since no room would be left for 
the exercise of executive discretion. Moreover, as I hope 
to show later, standards and findings have no application 
to appropriation statutes. 

A ruling adverse to the government on these points 
would jeopardize the existence of many of the New Deal 
agencies, particularly those operating with funds pro- 
vided by the Emergency Relief Appropriation Act of 
1935, the so-called “four-point-eight billion dollar Act.” 
It would also cast a legal cloud on the appropriations au- 
thorized by the Social Security Act.” Indeed, as already 
indicated, not even routine appropriations for the regular 
expenses of government would be safe in such an event. 
The technique of drafting appropriation statutes would 
have to be revised, and detailed designation of each item 
of expenditures would be the only safe course to follow 
and that would be exceedingly cumbersome and uneco- 
nomical. 

Does the implied constitutional prohibition against 
delegation of legislative power by Congress require that 
these things be done? A brief inquiry into the general 
question of the nature of this restriction and its relation- 
ship to appropriations acts will aid in answering this 
question. 

The Supreme Court of the United States has been ex- 
ceedingly chary about invalidating federal legislation on 
the ground of delegation. Courts have legislatures at 
their mercy whenever the issue is delegation.” ‘There 
exists absolutely no judicial standard by which a legisla- 
ture may be guided in directing an administrative agency 
to enforce the law.” For this reason, invalid delegation 


6649 Srar. 115 (1935). 

67 Supra note 38. 

68 The Panama Refining Company case, supra note 32, was the first wheie 
a federal statute was declared unconstitutional on this ground. 

69 Although the Court has in the past (before the Hot Oil case) seemed to 
require the legislature in making a valid delegation, merely to lay down some 
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is a ground upon which almost any legislative enactment 
which leaves room for administrative discretion may be 
challenged. It is much broader than the “due process” 
clause as a device for judicial censorship of legislation 
because due process is at least a concept of a moral or 
equitable nature, and in applying it, courts are guided by 
the general mores of the times. A judge is not proceed- 
ing wholly at random when he decides a question of fair- 
ness. Due process, however broad it may be, is in the 
same category as the concepts of good faith, reasonable- 
ness, prudence, fair dealing, which are all of a general 
equitable nature. Delegation is another sort of thing al- 
together. It gives the courts unfettered discretion to in- 
validate legislation of a broad nature which they may 
deem to be vague or of too general applicability. 
Although the question of delegation of legislative 
power has been before the Supreme Court many times 
with reference to important statutes, the court never used 
its extraordinary power to set aside a federal statute on 
this ground until January 1935, in the so-called Hot Oil 
case.” In fact, in Grimaud Vv. United States,” the court 
went so far as to hold that a statute which sweepingly 
authorized the Secretary of Agriculture to “make such 


“intelligible principle,’ Hampton v. U. S., 276 U. S. 394, 48 Sup. Ct. 308, 72 
L. ed. 624 (1928), “declared policy,” Mahler v. Eby, 264 U. S. 32, 40, 44 Sup. 
Ct. 283, 68 L. ed. 564, (1924) or “primary standard,” Buttfield v. Stranahan, 
192 U. S. 470, 496, 24 Sup. Ct. 349, 48 L. ed. 525 (1904) for the guidance of 
the executive, many indefinite declarations of policy have been judicially ap- 
proved. Thus in Martin v. Mott, vd —. 19, 6 L. ed. 537 AU. S. 1827); 


“such number of the militia . . may deem necessary” in Field v. 
Clark, 143 U. S. 649, 12 Sup. Ct. 495, “36 ‘7 ed. 04 (1892) ‘ ‘reciprocally unequal 
and unreasonable, “*“ “suspend . . . for such time as he shall deem just”; Butt- 


field v. Stranahan, Supra, same. “Establish uniform standards of purity, qual- 
ity and fitness”; Union Bridge Co. v. U. S., 204 U. S. 364, 27 Sup. Ct. 367, 51 
L. ed. 523 (1907) “unreasonable obstruction of navigation”; U. S. v. Grimaud, 
220 U. S. 506, 31 Sup. Ct. 480, 55 L. ed. 563 (1911) “such rules . . . as will 
insure the objects of such reservation”; United States v. Chemical Foundation, 
Inc. 22 U. S. 1, 4 Sem Ce. 1, 71 L. " ed. 131 (1926) “in the public interest” 
Radio Commission v. Nelson Bros., 289 U. S. 266, 53 Sup. Ct. 627, 77 L. a 
1166, (1933) “public convenience, interest or necessity.” 

On the other hand the security which these decisions afforded the legislature 
was completely dissipated by the Hot Oil and Schechter Brothers cases which 
left no “intelligible principle” for the legislative guidance. 

70 Panama Refinery Co. v. Ryan, supra note 32. 

71 Supra note 68. 
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rules and regulations as will insure the objects of [ for- 
est] reservations. . . .”” and which provided that the 
violation of such rules and regulations should be pun- 
ished by fine and imprisonment, was not an invalid dele- 
gation of legislative power.” Yet, in the Hot Oil case, 
the court decided that a statute which authorized the 
President to prohibit the transportation in interstate and 
foreign commerce of petroleum and the production there- 
of in excess of the amount permitted to be produced or 
withdrawn from storage by state law or regulation ™ 
was invalid delegation of legislative power to the execu- 
tive. The Schechter case quickly followed. 

Encouraged by these two decisions, those attacking the 
validity of federal legislation brought the point of in- 
valid delegation of powers into every case. It is true 
that even prior to the Hot Oil case the draftsmen of fed- 
eral legislation were aware of this danger, but they were 
comforted by the uniform line of decisions in the Su- 
preme Court beginning with the Brig Aurora,” and end- 
ing with Radio Commission V. Nelson Bros.” Neverthe- 
less, they did insert a long “wailing preamble” in the 
National Industrial Recovery Act,” which, however, did 


72 33 Star. 628. 

73 The Grimaud case, however, escaped a declaration of unconstitutionality 
by a fortuitous circumstance. The district court had sustained the contention 
that the act violated the separation of powers doctrine and on appeal this hold- 
ing was affirmed by a divided court. This was in March of 1910. Before the 
case was heard again on re-argument, three vacancies occurred on the bench 
due to the deaths of Chief Justice Fuller and Justice Brewer, and the retire- 
ment of Justice Moody. Justices Hughes, Van Devanter and Lamar filled these 
vacancies and in May of 1911 the decision of the district court was reversed 
by a unanimous court. See Ray and Wienke, Hot Oil on Uncharted Seas of 
Delegated Power —" 29 hn. L. Rev. 1021, 1030. 

7448 Srar. 195, 2 

757 Cranch 382, 33 BL. ed. 378 (U. S. 1813). 

76 Supra note 69. 

77 Srat. 195 (1933) “. . . It is hereby declared to be the policy of Con- 
gress to remove obstructions to the free flow of interstate and foreign com- 
merce which tend to diminish the amount thereof; and to provide for the 
general welfare by promoting the organization of industry for the purpose of 
labor and management under adequate governmental sanctions and supervision, 
to eliminate unfair competitive practices, to promote the fullest possible utiliza- 
tion of the present productive capacity of industries, to avoid undue restriction 
of production (except as may be temporarily required), to increase the con- 
sumption of industrial and agricultural products by increasing purchasing power, 
to reduce and relieve unemployment, to improve standards of labor, and other- 
wise to rehabilitate industry and to conserve natural resources.” 
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not suffice to save Title I of the Act. After the decision 
of the Schechter case, delegation became a legislative 
nightmare as may be seen in the Guffey Coal Act.” Tak- 
ing no chances with invalid delegation of legislation, 
Congress wrote into that Act the entire code for the guid- 
ance of the bituminous coal industry.” A further after- 
math of the Schechter case was an effort on the part of 
those attacking the validity of leading New Deal legis- 
lation to invalidate appropriation statutes on the ground 
of delegation. This was an entirely new thing in the his- 
tory of restrictive devices on federal legislative power. 
The first case of this nature to reach the Supreme Court 
was the Duke Power Company case. 

Because the Circuit Court of Appeals for the Fourth 
Circuit had dismissed this line of attack by the petition- 
ers in the Duke Power Company case as worthy of but 
scant consideration, the government for a time was not 
unduly perturbed. However, with the surprise decision 
by the Court of Appeals of the District of Columbia in 
the case of Franklin County Vv. Tugwell,” the matter took 
on a really serious complexion. That decision reversed 
the ruling of the then Supreme Court of the District of 
Columbia, which had sustained the government’s motion 
to dismiss a bill to enjoin the Resettlement Administrator 
from erecting a model community in Franklin County, 
New Jersey. The ground of the decision of the Court 
of Appeals was that Subsection (d) of Section I of the 
Emergency Relief Appropriation Act of 1935 consti- 
tuted an unlawful delegation of legislative power. 

Under that section, Congress had appropriated the sum 
of $4,800,000,000 to be available for certain classes of 
projects, among which was the following, “(d) housing, 


7849 Srar. 991 (1935). 

79 The act was declared unconstitutional as a regulation of intra-state com- 
merce in Carter v. Carter Coal Co., 298 U. S. 238, 56 Sup. Ct. 855, 80 L. ed. 
1160 (1936). While the court held the delegation here likewise to be improper, 
this point was not treated in extenso and added nothing of legal importance to 
the Schechter case. 

8085 F (2d) 208 (App. D. C. 1936). 

8149 Srar. 115 (1935). 
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$450,000,000.00.” The reasons stated by the Court of 
Appeals for invalidating the legislation were that (1) 
the term “housing” was indefinite; (2) Congress had 
laid down no standard to guide the executive in spend- 
ing the money for “housing”; and (3) had required no 
findings to be made by the executive before the appro- 
priated money should be spent. Adopting the language 
of Mr. Justice Cardozo in his concurring opinion in the 
Schechter case, the court said, “this is delegation running 
—"= 

This decision makes the question of delegation in an 
appropriation statute an acute one. The point is in- 
volved in the Social Security Act presently under fire,” 
and the Supreme Court will in the near future be faced 
with the problem of deciding this question. This being 
sO, an examination into the nature of judicial prohibition 
against delegation of legislative power, particularly in 
connection with appropriation statutes, is pertinent. 


(a) DELEGATION IN GENERAL 


The problem of rule versus discretion is as old as the 
law itself. It is the fundamental antinomy of the law. It 
was already old when Aristotle said in the Nicomachean 
Ethics that however precise law may be there must al- 
ways be room for discretion. “The difficulty arises from 
the fact that, while that which is equitable is just, it is 
not just in the eye of the law, but is a rectification of legal 
justice. And the reason is that all law is couched in gen- 
eral terms, but there are some cases upon which it is im- 
possible to pronounce correctly in general terms. Ac- 
cordingly, where a general statement is necessary, but 
such a statement cannot be correct, the law embraces the 
majority of cases although it does not ignore the element 
of error. Nor is it less correct on this account for the error 


82 Supra note 80, at 219. 

83 The constitutionality of the Act is being challenged in Pulaski Trucking 
Corp. v. Newark Milk Co. in the United States District Court for the District 
of New Jersey. 
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lies not in the law, nor in the legislature, but in the nature 
of the case. For it is plainly impossible to pronounce 
with complete accuracy upon such a subject matter as 
human action.” * More, perhaps, than any other jurist, 
Pound sees in this antagonism of rule and discretion a 
fundamental legal principle. He regards it as the basis 
of the never-ending struggle between law and morals.” 
He shows how a period of strict law has its reaction in 
a growth of equity and vice versa.“ For example, the 
development of 18th century equity in the hands of Mans- 
field was succeeded by a reduction of equity to rule by 
Eldon in the 19th century.” It is not too much to say that 
one of the most important postulates of judicial action 
is seen in operation in the way judges constantly strive 
to maintain a balance between these two conflicting 
forces.” 

Discretion pervades all three branches of government, 
the legislative, the executive, and the judicial.“ So does 
rule. The making of rules of law is par excellence the 
function of the /egislature.” Its discretion in making such 
rules ranges over all the permissible subjects of legisla- 
tion. The chief duty of the executive is administration. 
Within the scope of this activity, its discretion is very 
broad, but its discretionary power to make rules of law 
is quite restricted.“ The competing activities of rule 
and discretion in the judicial process have already been 
mentioned. Judicial discretion has been more clearly 
defined than that permitted to the legislature and the 
executive. The judiciary has always been more self-con- 
84 NICHOMACHEAN Eruics, Bk. V, Transl. by J. E. C. Welldon (1898) 171. 


85 PounD, LAW AND Morats (1926) 58. 
86 Td. at 30. 


877d. at 33; Mrm.ar, Historica, ViEw oF THE ENGLISH GOVERNMENT 
(1812) II, 358. 


88 DICKINSON, ADMINISTRATIVE JUSTICE AND THE SUPREMACY OF THE LAW 
(1927) ; Goodnow, The Growth of Executive Discretion, Proc. AM. Pow. Sct. 
Ass’n, II, 29. 

89 DICKINSON, op. cit. supra note 88, at 21. 
90 Jd. at 179-182, 200-202. 
91 Jd. at 27. 
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scious than any other agency of government.” Indeed, it 
seems that the primary duty of appellate courts is not to 
lay down rules of law, but to review the discretionary 
proceedings of inferior tribunals. This is becoming in- 
creasingly so with the development of certiorari and the 
restriction of appeal.** Appellate courts are becoming 
boards of review, and their function appears chiefly to 
control the discretion vested in trial courts.” 

Legislative discretion is of two kinds, discretion as to 
the subject matter of legislation, and discretion as to 
whether to give the executive freedom of action in realiz- 
ing the legislative will. 

The discretion of the legislature as to the subject mat- 
ter of legislation finds expression in two judicial maxims 
of constitutional interpretation. One is that statutes en- 
joy a strong presumption of constitutionality.°° Doubts 
as to constitutionality should be resolved in favor of the 
legislature. The other is that the purpose of legislation 
is not to be enquired into.*’ The only relevant question 
for judicial inquiry is the power of the legislature to en- 
act the statute in question. That is, legislative motives, 
legislative objectives, and incidental results are irrelevant 
if the main objective of the statute falls fairly within the 
area of a permissible field of legislation. 

Delegation of legislative power involves discretion of 
a different sort. Here the question is not whether a proper 
subject of legislation has been selected, but whether the 

2 Compare the statements made in Panama Refining Co. v. Ryan, supra note 
34; Union Bridge Co. v. U. S. supra note 69 at 382, 383, 385; U.S. v. Wilbur, 


283 U. S. 414, 419, 51 Sup. Ct. 502, 75 L. ed. 1148 (1931); Pound, ‘ewe 
Justice (1907) 55 A. L. Rec. 137. 

93 FRANKFURTER, HiIsToRY OF THE SUPREME Court; DICKINSON, op. cit. 
supra note 88, at 39. 

94 See, for example, Stuart v. Hayden, 169 U. S. 1, 18 Sup. Ct. 274, 42 L. 
ed. 639 (1898); U. S. v. Commercial Credit Co., 286 U. S. 63, 67, 52 Sup. 
Ct., 76 L. ed. 978, (1932). 

95 U. S. v. Butler, supra note 5. 

96 McCray v. U. S., 195 U. S. 27, 54, 24 Sup. Ct. 769, 49 L. ed. 78 (1904). 

97 McCulloch v. Maryland, supra note 4, at 421. In U. S. v. Butler supra 
note 5, at 293, the court stated: “All the court does, or can do, is to announce 
its considered judgment upon the question . . . This court neither approves 
nor condemns any legislative policy.” 
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legislature has sufficiently confined executive discretion 
in the administration of a statute which we assume it had 
the power to enact. How broad this kind of legislative 
discretion should be depends upon the nature of the legis- 
lative process. 

The Congress of the United States has in the past en- 
joyed a wider discretion in this field than that allowed 
to most state legislatures because the Supreme Court has 
been unwilling to place a narrow interpretation on it.” 
The cases in the Supreme Court over a period of a cen- 
tury have evolved the principle that Congress is free to 
leave to the executive broad powers of discretion in ad- 
ministering the law, provided it supplies a sufficiently 
definite standard for the guidance of administrative ac- 
tion.” 

In the first case in the Supreme Court in which the 
question of delegation of legislative power was critically 
examined,” Chief Justice Marshall frankly admitted 
that in some instances legislative power may be dele- 
gated. Thus he said, “Congress may certainly delegate 
to others powers which the legislature may rightfully 
exercise itself.”** However, he went on to explain this 
in the following familiar quotation: “The line has not 
been exactly drawn which separates those important 
subjects, which must be entirely regulated by the leg- 
islature itself from those of less interest in which a gen- 
eral provision may be made, and power given to those 
who are to act under such general provisions to fill up 
the details.” *” This latter statement that Congress may 
enact a general provision and give the executive the 
power to fill up the details, grew into the rule that dele- 
gated legislation must contain a standard for the guid- 


98 Supra note 69. 


_% Grimaud v. U. S. supra note 69 is an extreme example. See other cases 
cited supra note 69. 

100 Wayman v. Southard, 10 Wheat 1, 6 L. ed. 253 (U. S. 1825). 

101 Jd. at 43. 

102 bid. 
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ance of the executive." From that time until the deci- 
sion of the Hot Oil case, the Supreme Court looked only 
for a standard in determining whether challenged legis- 
lation involved unlawful delegation. The Hot Oil case 
added another requirement. In addition to noting that 
Section IX (c) of Title I of the National Industrial Re- 
covery Act contained no adequate standard, the Court 
also held that the Act failed to require the executive to 
base his administrative determinations upon findings.“ 
In his dissenting opinion in this case, Mr. Justice Car- 
dozo pointed out what he deemed to be the incongruity 
of a judicial requirement of executive findings, in the 
absence of such a requirement by the legislature. He 
maintained that findings should only be required of judi- 
cial or quasi-judicial bodies, where they serve as a basis 
for appellate review.’” He also stated, somewhat gratu- 
itously, that Section IX (c) was not indefinite as to sub- 
ject matter, since the evil at which it was aimed was per- 
fectly definite and clearcut, namely, transportation of hot 
oil in interstate commerce.’ 

In the Schechter case, the Court adopted Mr. Justice 
Cardozo’s suggestion that indefiniteness of subject mat- 
ter may render a statute invalid as an unlawful delega- 
tion,” and thereby added a third requirement. The 
Court found that Title I of the National Industrial Re- 
covery Act legislated on an indefinite subject,—fair com- 
petition; that it laid down no standard for executive 
guidance; and, lastly, that it required no findings to be 
made by the executive. Thus, in the short space of four 
months, the Supreme Court added to the possible hazards 
of legislation the requirements of definiteness of subject 
matter and findings by the executive. 

I have already intimated that whatever the nature of 


108 Field v. Clark, supra note 69. 

104 Panama Refining Co. v. Ryan, supra note 34. 

105 Jd. at 447. 

106 Jd. at 434. 

107 Schechter Bros. Poultry Corp. v. U. S., supra note 34. 
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the limitations eventually put upon delegation in an ap- 
propriation statute, they must be different from those 
which inhere in regulatory legislation. Of these limita- 
tions, only definiteness of subject matter has real meaning 
in the case of appropriation statutes. 

In every “delegation” case in the Supreme Court which 
has come to my attention, the statute under consideration 
was a regulatory one. In each of them save one” the 
executive was directed to make and enforce rules govern- 
ing conduct or regulations affecting the affairs of private 
persons in accordance with a legislative scheme set out 
in more or less general terms. The duty of the executive 
in each instance was either quasi-legislative or quasi-ju- 
dicial or both. Where the executive exercises quasi-leg- 
islative power, i.e., makes rules in accordance with a 
legislative scheme, the legislature must lay down a stand- 
ard, to “canalize” administrative action. Where its func- 
tion is quasi-judicial, findings must be made to permit 
judicial review. 

It has already been mentioned that “findings” was 
added as a requirement by the decision in the Hot Oil 
case. Prior rulings on delegation had merely inquired 
whether a standard had been laid down or as the earlier 
cases put it, whether the delegatee did more than find 
facts or fill up details, i. e., apply a legislative standard. 
Thus in Wayman V. Southard, Chief Justice Marshall 
said that the power given by Congress “‘to make all neces- 
sary rules for the orderly conducting of business . . .” *” 
was merely authority to fill up details. So, also, in Field 
v. Clark,*° authority to the President to ascertain when 
a foreign country imposes duties upon our agricultural 
and other products from those countries, was held to be 
merely a direction to find acts in accordance with the leg- 
islative plan, and these having been found, to execute the 







108 Wayman v. Southard, 10 Wheat. 1, 6 L. ed. 253 (U. S. 1825) where the 
Supreme Court was directed to make certain rules of court. 
109 Id. 


110 143 U. S. 649, 12 Sup. Ct. 495, 36 L. ed. 294 (1892). 
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legislative mandate. In Buttfield v. Stranahan,™ the 
Court for the first time, I think, called this requirement 
a standard. “We are of the opinion that the statute . 
but expresses the purpose to exclude the lowest grades of 
tea. . . This, in effect, was the fixing of a primary 
standard... .”*™™ 

It is true that some of these cases refer to the function 
of the executive as fact-finding. This does not mean that 
the executive must prepare and state formal findings of 
facts. It merely means that the executive is not legislat- 
ing when he applies a legislative standard but is engaged 
in finding that the statute is operable upon a certain state 
of facts.“* This type of fact-finding is implicit in all 
administrative action."* The executive must determine 
whether or not the machinery of the law should be set 
in motion and so passes preliminary judgment on facts. 
Formal findings should be required only when some ju- 
dicial weight is attached to administrative fact-finding. 
Where the statute permits the court to set aside the find- 
ings of fact only in the event of abuse of discretion, as for 
example in rate-making by the Interstate Commerce 
Commission,’ then the court must have before it find- 
ings upon which to base review.**® 

Since appropriation statutes confer no regulatory or 
quasi-judicial power on the executive, standards and find- 
ings have no place in them. Of course, if the courts should 
find that as a matter of fact a given appropriation act, 
while ostensibly a spending statute, in reality attempts 


111192 U. S. 470 (1904). 

112 Jd. at 496. 

113 Field v. Clark, supra note 110. 

114 DICKINSON, op. cit. supra note 88, at 4. 

115 Interstate Commerce v. Illinois Central R. R. Co., 215 U. S. 452, 30 Sup. 
Ct. 155, 54 L. ed. 280 (1910). For other examples, see Federal Trade Com- 
mission Act, 15 U. S. C. §45; Tariff Commission Act, 19 U. S. C. Supp. 
§ 1337 (c); Securities & Exchange Commission Act, 73d Cong., Pub. No. 291, 
S. 25; Communications Commission Act, 73d Cong., Pub. No. 416, S. 402 (c). 

116Tn this connection see Wichita R. & L. Co. v. Public Utilities Comm., 
260 U. S. 48, 43 Sup. Ct. 51, 67 L. ed. 124 (1922) and Mahler v. Eby, 264 
U. S. 32, 44 Sup. Ct. 246, 68 L. ed. 547 (1924). 

3 
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regulation, then standards and findings may become per- 
tinent. 

The question of delegation in appropriation acts prop- 
erly narrows down to this: Is there an implied constitu- 
tional requirement that appropriation statutes be ad- 
dressed to a definite subject matter. One answer that has 
been given to the question is that Congress has appropri- 
ated in indefinite terms since the foundation of the gov- 
ernment.’’ This reasoning is an argumentum ad hom- 
inem. It may only prove that Congress has been wrong 
many times. In 1789, the First Congress misunderstood 
its power to legislate upon the subject of the original 
jurisdiction of the Supreme Court.”* Indeed, there are 
two perfectly good lines of decisions with respect to the 
weight of long-established Congressional practice as evi- 
dence of the existence of constitutional power. One series 
of cases holds that such practice indicates that the power 
exists particularly where it was exercised by the First 
Congress, many of whose members sat in the Constitu- 


tional Convention. Mr. Chief Justice Taft used this ar- 
gument effectively in Myers v. United States."* Another 
line of decisions is to the effect that long unchallenged 
use of power by Congress is no guaranty that the use is 
proper. In Pollock v. Farmers’ Loan and Trust Co.,’”° 


117 Government brief in Duke Power Case, 146-154. 

118 Marbury v. Madison, 1 Cranch 137, 2 L. ed. 60 (U. S. 1803). 

119 272 U. S. 52, 47 Sup. Ct. 51, 71 L. ed. 160 (1926). This line of decision 
goes back as far as the case of Stuart v. Laird, 1 Cranch 299, 309, 2 L. ed. 
15 (1803) and the argument was used in the following: Martin v. Hunter, 
1 Wheat. 304, 351, 4 L. ed. 97 (1816); McCulloch v. Maryland, 4 Wheat. 
316, 401, 4 L. ed. 579 (1819); Cohens v. Virginia, 6 Wheat, 264, 420, 5 L. ed. 
257 (1821); Prigg v. Pennsylvania, 16 Pet. 539, 621, 10 L. ed. 1060 (1842); 
Cooley v. Port Wardens, 12 How. 299, 315, 13 L. ed. 996 (1851); Burrow- 
Giles Lithographic Co. v. Sarony, 111 U. S. 53, 57, 43 Sup. Ct. 279, 28 L. ed. 
349 (1884); Ames v. Kansas, 111 U. S. 449, 4 Sup. Ct. 437, 28 L. ed. 482 
(1884) ; The Laura, 114 U. S. 411, 416, 53 Sup. Ct. 881, 29 L. ed. 147 (1885) ; 
Wisconsin v. Pelican Ins. Co., 127 U. S. 265, 297, 8 Sup. Ct. 1370, 32 L. ed. 
239 (1888); Field v. Clark, 143 U. S. 649, 691, 12 Sup. Ct. 495, 36 L. ed. 
294 (1892); McPherson v. Blacker, 146 U. S. 1, 28, 13 Sup. Ct. 3, 36 L. ed. 
869 (1892); Knowlton v. Moore, 178 U. S. 41, 56, 20 Sup. Ct. 747, 44 L. ed. 
969 (1900); U.S. v. Midwest Oil Co., 236 U. S. 459, 472, 35 Sup. Ct. 309, 
59 L. ed. 673 (1915); Ex Parte Grossman, 267 U. S. 87, 45 Sup. Ct. 232, 69 
L. ed. 527 (1924). 

12015 Sup. Ct. 912, 917; U.S. v. MiacDaniel, 7 Pet. 1, 14 (1833) ; v. 
Dickson, 15 Pet. 141 (1841) ; Greeley v. Thompson, 10 How. 225 ties). 
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which invalidated income taxes, the Supreme Court ig- 
nored nearly a century of settled Congressional practice. 

It is not hard to show that Congress has never doubted 
its power to enact indefinite or lump sum appropriation 
statutes. Section D of the Appendix to the government’s 
brief in the Supreme Court in the Duke Power Company 
case contains a list of nearly one hundred important in- 
stances of lump sum appropriations. For example, the 
Act of March 26, 1790 (1 Stat. 104, 105) appropriates 
$10,000 to the President “for the purpose of defraying 
the contingent charges of government.” Other examples 
are the following: 

“Act of March 26, 1790 (1 Stat. 104, 105): $10,000 to 
the President ‘for the purpose of defraying the contin- 
gent charges of government.’ ” 

“Act of March 20, 1794 (1 Stat. 345): $1,000,000 ‘to 
defray any expenses which may be incurred in relation to 
the intercourse between the United States and foreign 
nations . . . to be applied under the direction of the 
President.’ ” 

“Act of June 14, 1809 (2 Stat. 547): $750,000 ‘for the 
purpose of completing the fortifications commenced for 
the security of the seaport towns and harbors of the United 
States, and territories thereof; and for erecting such for- 
tifications as may, in the opinion of the President of the 
United States, be deemed necessary for the protection of 
the northern and western frontiers.’ ” 

“Act of April 1, 1836 (5 Stat. 8): $500,000 ‘for sup- 
pressing Indian hostilities in Florida.’ ” 

“Act of June 8, 1864 (13 Stat. 200): $250,000 ‘to be 
expended under the direction of the Secretary of War, 
in protecting the commerce of the lakes by causing the 
public works connected with the harbors on Lakes Cham- 


United States v. Graham, 110 U. S. 219, 221 (1884); United States v. Tanner, 
147 U. S. 661, 663 (1893); United States v. Alger, 152 U. S. 384, 397 (1894) ; 
see Swift Co. v. U. S., 105 U. S. 691, 695 (1881). For discussion of various 
lines of cases see, Fairbank v. U. S., 181 U. S. 283, 308 et seq. 21 Sup. Ct. 648, 
45 L. ed. 862 (1901). 
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plain, Ontario, Erie, St. Clair, Huron, Michigan, and 
Superior to be repaired and made useful for purposes of 
commerce and navigation, so far as the same, in his judg- 
ment, may be necessary.’ ” 

“Act of April 3, 1874 (18 Stat. 26): $30,000 ‘to be ex- 
pended by the Secretary of War at the mouth of the Mis- 
sissippi River.’ ” 

“Act of July 1, 1886 (24 Stat. 108, 117): ‘Relief and 
protection of American seamen in foreign countries, or 
so much thereof as may be necessary, fifty thousand dol- 
lars.’” 

“Act of March 9, 1898 (c. 56, 30 Stat. 274): ‘For the 
national defense, and for each and every purpose con- 
nected therewith, to be expended at the discretion of the 
President and to remain available until January first, 
eighteen hundred and ninety-nine, fifty million dollars.’” 

“Act of April 11, 1917 (40 Stat. 28): For the national 
security and defense, and for each and every purpose con- 
nected therewith, to be expended at the discretion of the 
President, and to be immediately available and to remain 
available until December thirty-first, nineteen hundred 
and seventeen, $100,000,000.” The list might be extended 
indefinitely, but what it proves remains a question. 

It has been said that the first appropriation act for the 
support of the government passed under the Constitution 
was a lump sum statute. This statute provided “that there 
be appropriated . . . a sum not exceeding two hundred 
and sixteen thousand dollars for defraying the expenses 
of the civil list under the late and present government.” ™ 
The second appropriation statute which contained simi- 
lar language, however, shows that it was the custom of 
the Secretary of the Treasury to submit detailed estimates 
of the amounts necessary for the expenses of the civil list. 
That act provided for an appropriation of “A sum not 
exceeding one hundred and forty-one thousand, four hun- 


121] Srat. 95 (1789). 
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dred and ninety-two dollars, and seventy-three cents, for 
defraying the expenses of the civil list, as estimated by 
the Secretary of the Treasury, in the statement annexed 
to his report made to the House of Representatives on 
the ninth day of January last, including therein the con- 
tingencies of the several executive offices which are here- 
by authorized and granted . . .”*” The third appro- 
priation act for the support of the government was exact- 
ly the same.*** Such appropriations left no room for 
executive discretion. Immediately succeeding appropria- 
tion acts for the support of the government were quite 
detailed.” 

It has also been argued’*” that the British custom of 
making lump sum appropriations at the time of the adop- 
tion of the Constitution sheds light on the power of Con- 
gress to do the same thing.*** This argument loses most 
of its effectiveness, however, when one considers that the 
doctrine of the separation of powers is not a part of the 
British Constitution. With Parliament as supreme over 
all other branches of the government the question of in- 
valid delegation could not arise. Moreover, the relation 
of the British Cabinet to the Parliament is in no vital 
sense analogous to the relation of the executive to Con- 
gress. The British Cabinet and Parliament together ap- 
propriate and spend money, since Cabinet members are 
also members of Parliament. 

It has been suggested that the colonial practice of mak- 
ing lump sum appropriations indicates that Congress was 
given this power by the founders of the Constitution.’ 
This argument proves too much. Colonial legislatures 


122] Srar. 104 (1790). 

123] Srar. 190. 

1241 Stat. 226; 1 Strat. 325. 

125 Government brief in Duke Power case at pp. 139-143. 


126 MILLER, CONSTITUTIONAL LAW 205-209; WHu.son, JURISPRUDENCE AND 
PouiticaL ScrENcE (1896) II, 42-44. 


127 This argument was urged in the government briefs in the Duke Power 


case, pp. 144-146, in the Butler case, pp. 153 et seq. and is again being pressed 
in the government’s brief in the Pulaski case, pp. 161-163. 
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paid little attention to separation of powers and consid- 
ered it perfectly proper to delegate all kinds of legislative 
authority. The kind of power they were least likely to 
delegate was control of the purse strings. 

In its brief in the Duke Power Company case the gov- 
ernment contended ** that the question whether appro- 
priations should be specific or general was one of legis- 
lative policy. It cited the historic controversy between 
Jefferson who in his first message to Congress criticized 
lax appropriating practice *” and Hamilton who argued 
for wide discretion in the executive.’ It likewise called 
attention to the report of the Commission on Economy 
and Efficiency submitted by President Taft in 1912 to the 
House of Representatives.’ The report recommended 
less detail in appropriation statutes as tending to promote 
executive efficiency and responsibility. 

Unquestionably, detail in appropriation is a matter of 
legislative policy. Congress may determine in each in- 
stance how closely to confine executive spending. Or it 
may follow a settled policy, self-imposed, of appropriat- 
ing either generally or in detail. However, this does not 
touch the question of the constitutional power of Con- 
gress to appropriate for an indefinite subject matter. 
Given the power, Congress may adopt a policy respecting 
its exercise. But this does not mean that because a ques- 
tion of policy exists, its existence creates constitutional 
power. 

In its main brief **’ in the Butler case, the government 
actually attempted to come to grips with the question of 
delegation on general principles. It was there contended 
that there can be no such thing as delegation in an ap- 
propriation statute since the legislative function ceases at 


the moment the appropriation act is passed. Hence, it 


128 At pages 154-160. 

129] RICHARDSON, MESSAGES AND PAPERS OF THE PRESIDENTS, 329. 
1307 HamiLton, Works, 788. 

181 House Doc. No. 854, 62 Cong., 2d Sess. 

182 At pages 90-101. 
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was said, the question of invalid delegation of such power 
is meaningless. In a word, it was contended that spending 
is a purely executive function. The legislature may con- 
dition the grant in any way it chooses, but once the grant 
is made, there remains only the executive function of 
spending it. This ingenious argument was not used by the 
government in the Duke Power Company case. Main 
reliance was placed in the attempt to show that in fact 
Title Il of the National Industrial Recovery Act does 
declare a legislative policy and does set standards to guide 
executive discretion, and that executive discretion to 
spend must necessarily be broad by analogy to executive 
control over public lands, establishment of fiscal agencies, 
disposal of government property, and borrowing money 
on the credit of the United States.** 

The Circuit Court of Appeals for the Tenth Circuit in 
Kansas Gas & Electric Co. v. City of Independence *™ 
had held that Title II of the NIRA did lay down a leg- 
islative standard and did declare a legislative policy and 
that the executive merely exercised administrative dis- 
cretion in following them. Judge Parker of the Circuit 
Court of Appeals in the opinion in the Duke case cited 
the City of Independence case with approval and fol- 
lowed its ruling on this point.** Hence, the temptation 
to accept its benefits was very strong. 

It seems to me that this is to take a short-sighted view 
of the matter. It would be dangerous even to have this 
point sustained. If the Supreme Court agrees that Title 
II of NIRA lays down a policy and sets a standard, this 
will be taken as an indication that these are necessary 
elements of an appropriation act. Such a ruling would 
impose upon Congress the heavy burden of meeting simi- 
lar requirements in all appropriation legislation, for no 
one can tell in advance how executive spending might 


1338 At page 128. 
13479 F (2d) 638. 
135 Supra note 1. 
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affect private interests adversely and thus lay open the 
statute to attack as an invalid delegation of legislative 
power. 

Let us consider in this connection a typical example of 
a lump sum appropriation statute. The Act of May 9, 
1913 (31 Stat. 633, 634) appropriated $402,179.65 “for 
the relief of sufferers from floods in the Mississippi and 
Ohio Valleys.” The purpose, “relief,” is as broad and in- 
definite as may be. No legislative policy is laid down. 
Apparently, the word “relief” is enough. No standard to 
guide executive discretion is provided. No findings of 
fact are required. Now, it is entirely conceivable that ex- 
penditure for relief of flood sufferers may entrench upon 
private interests giving those possessing them a justifiable 
cause of action. The power companies claim that the act 
to relieve unemployment does this to them. Yet it would 
be unfortunate if Congress should have to anticipate that 
contingency by writing into the flood relief act and into 
all of its appropriation statutes a policy, a standard, and 
a requirement that findings be made. I think I have al- 
ready shown that on principle the very most that can be 
required of an appropriation statute is that its subject 
matter be definite. On grounds of policy, I believe that 
not even this requirement should be exacted. 

Not all of the evils of government can or should be 
remedied by the courts. There are many matters beyond 
what Dean Pound has called “the limits of effective legal 
action.” **° One may well believe that the Congress should 
not place four billion eight hundred millions of dollars 
at the disposal of the President, and still not think that 
the courts should attempt negatively to segregate the 
funds by invalidating the whole or parts of the act. The 
remedy, if any be needed, is political sanction or popular 
action, which is much more rapid and more effective than 
judicial sniping at the activities of the executive branch 
of the government. 


186 Pound, Limits of Effective Legal Action (1917), 3 A. B, A. J. 55, 56. 
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I am not yet prepared to say that spending is purely an 
executive function, and that legislative work is done 
when an appropriation statute is passed. The implica- 
tions of such a doctrine should be carefully examined. 
Our own constitutional legal history teaches us nothing 
on the subject. However, I am persuaded that the rela- 
tive parts which Congress and the executive should play 
in spending public money is a political matter that the 
courts cannot handle effectively.’ I believe that it is 
highly desirable that they refuse to regard the question 
of delegation in an appropriation act as justiciable. 

This does not mean that one injured by an expenditure 
of public funds may under no circumstances have redress 
in the courts. Whether or not a given expenditure is 
within statutory authority is still justiciable, as is also the 
general question of the constitutional power of Congress 
to authorize the expenditure. What should not be exam- 
ined by the courts is that question which in the vast ma- 
jority of cases affects only Congress and the executive, 
namely, how much latitude the former should allow the 
latter in spending money. 


187 Tart, PopuLAR GOVERNMENT 226. 


[Eprror’s Norre.—Since the same problems presented herein will receive the 
attention of the Supreme Court in the coming October term, when it will hear 
argument on the Alabama Power Company case, the material presented has 
lost nothing of its timeliness by the unavoidable delay in its publication although 
the above article was prepared as a commentary on the problems raised before 
the Supreme Court in the Duke Power Company case. Originally scheduled for 
appearance in the January number, the Supreme Court action, although incon- 
clusive, caused postponement to the next issue which would have been March 
except for the devotion of the March number exclusively to the Interstate 
Commerce Commission. Appearance of the whole May number has been de- 
layed by the inclusion in its pages of the cumulative index covering the five 
years of THE Greorce WasHINGTON LAw Review and thirteen years of THE 
CONSTITUTIONAL REVIEW. 

Certiorari was granted in the Alabama case on June 1, 1937. The Duke 
case has also progressed in that the District Court has retried the case and 
reached a decision similar to that of the United States Circuit Court of Appeals 
for the District of Columbia in the Alabama Power Company case. See 4 U. S. 
Law Week 1265, June 8, 1937. 

The Editor has taken the liberty of making certain minor revisions in the 
proof so as to eliminate some obvious anachronisms resulting from the progress 
of the cases since this material was set in type.] 





THE WAGNER ACT DECISIONS '—A CHARTER OF 
LIBERTY FOR LABOR? 


WARREN WOODS AND ALTHA CONNOR WHEATLEY 


“At long last” the Supreme Court has given judicial sanction to an 
economic fact which has been recognized ever since the dawn of the 
20th century: labor disputes in large industries are a matter of na- 
tional concern. It is proposed herein to determine just how broad 
is the new definition of interstate commerce and just how extensive 
are the limitations imposed by the interpretation of the Constitution 
in the Wagner Act cases on the traditional concept of liberty of con- 
tract under the due process clause of the V Amendment. It is now 
conceded that to the list of reasonable restraints on freedom of con- 
tract permissible under due process may now be added the preser- 
vation of industrial peace and the prevention of strikes by the en- 
couragement of collective bargaining. Yet for twenty years labor 
had despaired of securing a judicial pronouncement to this effect. 
Twenty years ago Thomas Reed Powell closed a bitter article on 
three labor decisions* of the Supreme Court with the following 
prophetic words: 


“Much, if not most, of the reasoning given in support of the 
decisions is abstract and artificial. ‘Liberty’ and ‘equality’ and 
‘right’ seem often to be terms to conjure with, rather than to 
enlighten. We are not likely to get a satisfactory solution of 
the problem of collective bargaining through the jurisprudence 
of abstract conceptions. Indeed, jurisprudence of any kind may 
play but a pigmy part in the solution, which seems to be condi- 
tioned less on the conclusions of judicial reasoning than on what 
a despised and revered writer has called ‘that simpler line of 
expedients which the drift of circumstance, being not possessed 
of a legal mind, has employed in the sequence of institutional 
change hitherto.’ The three decisions under review do not seem 
greatly to have delayed the progress of collective bargaining. 


They may soon be mainly of philosophical and .antiquarian in- 
terest.” ® 






1 Associated Press. v. NLRB, 4 U. S. Law Week 963 (1937); NLRB v. 
Jones & Laughlin Steel Corporation, id., 966; NLRB v. Fruehauf Trailer 
Company, id., 972; NLRB v. Friedman-Harry Marks Clothing Co., Inc., id., 
974; Washington, Va. & Md. Coach Co. v. NLRB, id., 975. See also Vir- 
ginian Railway Co. v. System Federation No. 40, 4 U. S. Law Week 875 
(1937) ; and West Coast Hotel Co. v. Parrish, id., 880, which set the stage, two 
weeks before, for the Wagner Act decisions. 

2 Adair v. U. S., 208 U. S. 161, 28 Sup. Ct. 277, 52 L. ed. 436 (1908) ; 
Coppage v. Kansas, 236 U. S. 1, 35 Sup. Ct. 240, 59 L. ed. 441 (1915); Hitch- 
man Coal Co. v. Mitchell, 245 U. S. 229, 38 Sup. Ct. 65, 62 L. ed. 260 (1917). 

3 Powell, Collective Bargaining before the Supreme Court (1917) 33 Pot. 
Scr. Q. 396, 427. - 
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The practical result of the recent decisions has been to give collective 
bargaining a definite legal status. 

The draftsmen of the Wagner Act* benefited by the experience 
acquired from the invalidation of other New Deal Legislation. Com- 
ing in 1935 after the Schechter decision® and after its sponsors had 
had an opportunity to observe the attitude of the court more care- 
fully, the Act was better fitted to meet a court test. Subsection 6° 
of Section 2 of the Act defines interstate commerce in terms used 
by the court in some of the first decisions on the scope of the inter- 
state commerce power.’ Subsection 7* explicitly defines “affecting 
commerce.” Mr. Chief Justice Hughes in the majority opinion in 
the Steel Company case adopted the definitions of the Act almost in 
their entirety. 

He also took up in detail all the provisions which were attacked 
on the basis of violating the due process clause of the Fifth Amend- 
ment. Section 7 of the Act defined the rights of labor. It did not 
state the rights of the employer. Section 8 of the Act listed 5 unfair 
labor practices by an employer. It did not list unfair practices by 
an employee or group of employees. In all five of the cases decided 
by the Court, the employer had violated the first and third unfair 
labor practices by attempting to coerce employees in the exercise of 
rights guaranteed by section 7, and by discharging employees be- 
cause of union activities. Section 9 imposes a binding legal obliga- 
tion on an employer to bargain collectively with the representatives 
of the majority of the employees as the exclusive representative of 
all the employees in a given industrial unit. Section 10 is modelled 
after the Federal Trade Commission Act,® and describes the ad- 
ministrative method for securing enforcement of orders of the Board 


* National Labor Relations Act, 49 Strat. 449 (1935), 29 U. S. C. Supp. II 
§ 151 (1936). 

5 Schechter Poultry Co. v. U. S., 295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 
1570 (1935). 


6“The term commerce means trade, traffic, commerce, transportation, or 
communication among the several states, or between the District of Columbia 
or any Territory of the United States and any State or other territory, or be- 
tween any foreign country and any State, Territory, or the District of Columbia, 
or within the District of Columbia or any territory, or between points in the 
same State but through any other State or any Territory or the District of 
Columbia or any foreign country.” 


7 Gibbons v. Ogden, 9 Wheat 1, 6 L. ed. 23 (U. S. 1824); The Daniel Ball, 
10 Wall. 557, 19 L. ed. 999 (U. S. 1871); County of Mobile v. Kimball, 102 
U. S. 691, 26 L. ed. 238 (1880). 

8 “The term ‘affecting commerce’ means in commerce, or burdening or ob- 
structing commerce or the free flow of commerce, or having led or tending 
to lead to a labor dispute burdening or obstructing commerce or the free flow of 
commerce.” 

938 Strat. 717, 15 U. S. C. § 45. See also Note (1936) 4 Geo. Wasn. L. 
Rev. 391. 
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commanding employees to cease and desist from unfair labor prac- 
tices and to bargain collectively with the proper labor representatives. 
In sub-section (c) the Board is given power to secure an order from 
the appropriate court for the reinstatement of any person discharged 
in violation of the duties set up by the Act. The Supreme Court 
also upheld all these provisions in their entirety. 


A NEw DEFINITION oF INTERSTATE COMMERCE 


The broadening of the definition of the interstate commerce power 
by the decisions in the Wagner Act cases is of vast importance to 
the future of legislation designed for nation-wide application. In the 
past the power of Congress over interstate commerce has been stated 
to be “plenary” and the older cases had given this term a literal 
construction. When the court was first called upon to define inter- 
state commerce in Gibbons v. Ogden,'° Chief Justice Marshall gave 
it a comprehensive meaning. Commerce, he said, is not just traffic; 
“it is intercourse between states.” It was not confined to any specific 
operation but included any kind of intercourse among as well as 
between states. In the early years of our history, however, the 
pressure for national legislation was not as great as it has been within 
the last three decades. Interstate commerce became a matter of 
national interest of pressing importance during the period of ex- 
pansion starting about 1890. A series of cases decided by the Court 
in the early 1900's liberally construed the interstate commerce clause. 
Among these were the Minnesota Rate Cases in which the Court de- 
clared unconstitutional an attempt by the state of Minnesota to 
prescribe charges on railroads operating within the state, saying: 


“The power of Congress to regulate commerce among the 
several states is supreme and plenary. It is ‘complete in itself, 
may be exercised to its utmost extent, and acknowledges no lim- 
itations, other than are prescribed in the Constitution.’ ” (Sub- 
quotation taken from Gibbons v. Ogden). 


In two labor cases the court also gave an expansive interpretation to 
the concept of interstate commerce. Answering the question in the 
Debs ** case of whether “the relations of the general government to 
interstate commerce are such as to authorize a direct interference to 
prevent forcible obstruction thereof,” the court said the government 
could intervene to stop a strike by the use of military force. Again 
in the Coronado case, cited in the Wagner Act cases, the court 


10 Spura note 7. 
11 230 U. S. 352, 33 Sup. Ct. 729, 57 L. ed. 1511 (1913). 
12158 U. S. 564, 15 Sup. Ct. 900, 39 L. ed. 1092 (1895). 


18 United Mine Workers v. Coronado Coal Co., 259 U. S. 344, 42 Sup. Ct. 
570, 66 L. ed. 975 (1922). 
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intimated that strikes could come within the interstate commerce 
power of Congress. Stafford v. Wallace** held stockyard activities 
to be within the interstate commerce control of Congress, since “the 
stockyards are but a throat through which the current flows, and the 
transactions which occur therein are only incident to this current 
from West to East and from one state to another.” Yet, with the 
advent of the New Deal, the court showed a disposition to adopt a 
restrictive interpretation of this power, and, despite the presentation 
of a mass of economic data tending to show the interstate aspects of 
the business sought to be regulated, knocked out the legislation in- 
volved in the Schechter, Railroad Retirement, and Guffey Coal Act 
cases.1° For example, it was shown in the Schechter case—and, in 
fact, is a matter of common knowledge—that no chickens are raised 
in New York City. Fully 90% of the chickens consumed there are 
brought in from surrounding states, and the city’s produce markets 
act as a distributing center for a continuous flow of processed chickens 
out into Connecticut, New Jersey, etc. As for regulation of coal 
mining, undoubtedly a strike in a West Virginia mine affects the 
price and supply of coal in communities in other states for which the 
coal is destined. Now, in the Wagner Act cases the court has said 
that wherever there is a “close and intimate” ** connection between 
the thing sought to be regulated and interstate commerce, Congress 
may act, and such a close and intimate connection exists if certain 
percentages, varying from 50 in the trailer case to 99.7 in the cloth- 
ing company case, of raw materials are shipped into the state from 
outside and 80% of the finished product is eventually used in other 
states. The court seems to have recurred to its former broad inter- 
pretation. 

In each of the five cases the court detailed the facts which estab- 
lished so “close and intimate” a relation as to bring the dispute with- 
in the regulatory power of Congress under the interstate commerce 
clause. In the Associated Press Case'* the National Labor Relations 
Board objected to the discharge of a rewrite editor in the New York 
office of the Associated Press. The findings of fact of the Board 
that he was discharged for his activities in the Newspaper Guild were 
not denied on the appeal from the decision at the first hearing before 


14258 U. S. 495, 42 Sup. Ct. 397, 77 L. ed. 735 (1922); cf., Swift & Co. v. 
U. S., 196 U. S. 375, 25 Sup. Ct. 276, 49 L. ed. 518 (1905). But cf., Hopkins 
v. U. S., 171 U. S. 576, 19 Sup. Ct. 40, 43 L. ed. 290 (1898) (buying and 
selling livestock held not subject to regulation). 

15 Schechter Poultry Co. v. U. S., supra note 5; Carter v. Carter Coal Co., 
298 U. S. 238, 56 Sup. Ct. 855, 80 L. ed. 1160 (1936); Railroad Retirement 
Board v. Alton Railroad, 295 U. S. 330, 55 Sup. Ct. 758, 79 L. ed. 1468 (1935). 

16 NLRB v. Jones & Laughlin Steel Co., supra note 1 at 970. 

17 The Associated Press v. NLRB, supra note 1. 
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the Board. The Associated Press based its appeal on the argument 
that its principal business was transferring news to its members, and 
that the news transmitted in interstate commerce to other news 
agencies was merely incidental. Therefore, the Board had no juris- 
diction over it. The court held, however, that other news agencies 
are dependent upon that transmittance, and a break in the continuity 
would stop the stream of interstate news. Counsel for the govern- 
ment pointed out that a strike in the New York office alone would 
cripple the entire newspaper industry because that office held the 
threads of news commerce to all parts of the country. Even com- 
munication with foreign countries would be obstructed, for all news 
from Europe is customarily distributed through the New York office. 
Counsel for the Press Association distinguished a well-known de- 
cision of the court, /nternational Textbook Company v. Pigg,* on 
the ground that in that case the physical transference of books and 
papers between the correspondence school and its customers was in- 
volved, whereas there was no physical movement in the transmission 
of news. The government countered that another well-known case, 
Pensacola Telegraph Company v. Western Union Telegraph, was 
more in point. There transmission of messages over telegraph lines 
was involved, and the court, after saying that the conception of what 
is commerce grows or develops with new inventions and to meet new 
demands, held that the importance of the telegraph to the nation 
brought it within the scope of the interstate commerce power. The 
Supreme Court recognized a similar importance to the nation of the 
transmission of news and, through Justice Roberts, said: 


“These operations involve the constant use of channels of for- 
eign and interstate communication. They amount to commer- 
cial intercourse and such intercourse is commerce within the 
meaning of the Constitution. Interstate communication of a 
business nature, whatever the means of such communication, is 
interstate commerce regulable under the Constitution.”° 


“Whatever the means of such communication” is broad language, but 
to support it Justice Roberts cited both the disputed cases.24 The 
effect of his conclusion is definitely to broaden the definition of in- 
terstate commerce. 


18217 U. S. 91, 30 Sup. Ct. 481, 54 L. ed. 678 (1910). 
1996 U. S. 1, 24 L. ed. 708 (1878). 
20 The Associated Press Co. v. NLRB, supra note 1 at 964. 
21“Pensacola Telegraph Co. v. Western Union Telegraph e 96 U. S. 
9, 10; Federal Radio Commission v. Nelson eo Co. 289 S. 266, 79" 
International Textbook Co. v. Pigg, 217 U. 91, 107; Indians Farmer’s 


Guide Publishing Co. v. Prairie Farmer Pubiishing Co., 293 U. S. 268, 275.” 
(Citations taken from opinion.) 
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In argument the Associated Press also stressed the idea that some 
of the employees were not engaged in interstate transmission of news, 
and since not all of the employees were so engaged, the work of 
the company could not be considered as substantially interstate so 
as to permit regulation of workers not engaged in its interstate com- 
merce activities. To support this contention the First Employees’ 
Liability Act ** cases were cited. The Act there was held to be un- 
constitutional in that it imposed a liability upon the carriers in favor 
of their employees without qualification or restriction as to the nature 
of the duty the employee may have been performing at the time of 
his injury. But in the Second Employees’ Liability Act cases ** the 
test was made to be the effect on interstate commerce and not the 
source or occasion of the injury, and the revised Act was upheld. 
This test was cited by the court in the Jones-Laughlin decision: 


“It is the effect upon commerce, not the cause of the injury 
which is the criterion.” ** 


This test was recently reaffirmed in the Railway Labor case,?> when 
the court decided that backshop employees of a railroad were engaged 
in interstate commerce to an extent justifying the application to them 
of mediation legislation, even though their work was that of re- 
pairing the equipment and furnishing storehouse supplies. To keep 
in constant motion the business of news transmission, the work of all 
employees is vital, and interruption of the work of any one group 
of employees would interrupt the work of all. It is simply being 
realistic to conclude that the work of each employee has a direct 
effect on the interstate transmission of news. 

More significant than the Associated Press decision, however, was 
the conclusion of the majority in Jones & Laughlin v. NLRB that 
employees engaged in manufacturing activities could be brought 
within the interstate commerce power of Congress. In many so- 
called “production” cases the court had rejected the argument that 
manufacturing and production can be part of interstate commerce. 
The employers in the trailer, clothing, and steel company cases*® had 
such recent opinions as those in the Schechter and Carter Coal Com- 
pany cases** to support their contentions that workers in their plants 
were not subject to the provisions of the Wagner Act. The argument 


of the Government that the stream of commerce analogy, elaborated 


22207 U. S. 463, 28 Sup. Ct. 141, 52 L. ed. 297 (1907). 

23 223 U. S. 1, 32 Sup. Ct. 169, 56 L. ed. 327 (1911). 

24 NLRB v. Jones & Laughlin Steel Co., supra note 1 at 968. 

25 Virginian Railway Co. v. System Federation No. 40, supra note 1. 

26 NLRB v. Fruehauf Trailer Co.; NLRB v. Friedman-Harry Marks Cloth- 
ing Co., Inc.; NLRB v. Jones & Laughlin Steel Co., supra note 1 

27 Supra note 5 and 7. 

















852 THE GEORGE WASHINGTON LAW REVIEW 





and adopted in Stafford v. Wallace,* should apply, was answered by 
pointing out that the goods came to rest at the factory and that manu- 
facturing was a local activity. Justice McReynolds in his dissent 
summarized briefly the conservative’s reaction to the stream of com- 
merce argument : 


“It is unreasonable and unprecedented to say the commerce 
clause confers upon Congress power to govern relations between 
employers and employees in these local activities.” . . . (citing 
Schechter’s case and Carter’s case) . . . “Whatever effect any 
cause of discontent may ultimately have upon commerce is far 
too indirect to justify Congressional regulation. Almost any- 
thing—marriage, birth, death—may in some fashion affect com- 
merce.” 7° 


But the Government insisted that there was a distinction between 
Schechter’s case and Carter’s case and the present ones. The NRA 
was defeated in Schechter v. U. S. because there the goods had 
finally come to rest and the stream had ended and the Guffey Act 
was defeated because there the coal had not yet started into the 
stream of commerce, the stream had not begun; whereas in the 
production cases a stream came in, meandered for a while, and then 
proceeded on its course into other states. In other words, although 
regulation at the source or at the mouth might not be permissible, 
processing of goods at a factory is but a temporary interruption of 
a continuing flow of the stream and properly within the interstate 
commerce power. Economic data before the court showed that over 
50 per cent of the materials used in the manufacture of trailers was 
brought into Michigan from other states, and that at least 80 per 
cent of the completed product immediately reéntered the channels of 
interstate commerce. As for the steel company, it constituted an 
“integrated enterprise,’ carrying on its business from the time of 
the mining of the ore to the delivery to the consumer. The Chief 
Justice called attention to the many ramifications of its activities: 


“With its subsidiaries—nineteen in number—it is a completely 
integrated enterprise, owning and operating ore, coal and lime- 
stone properties, lake and river transportation facilities and ter- 
minal railroads located at its manufacturing plants. It owns or 
controls mines in Michigan and Minnesota. It operates four 


ore steamships on the Great Lakes. . . . It operates towboats 
and steam barges used in carrying coal to its factories. It owns 
the Monongahela connecting railroad. . . . It owns the Aliquip- 


pa and Southern Railroad Company.” *° 


28 Supra note 14. 


29 NLRB v. Jones & Laughlin Steel Co. 4 U. S. Law Week 994. 
80 Jd. at 967. 
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The majority opinion vividly describes how this huge corporate giant 
stretches its holdings throughout the east and middlewest, operating, 
through subsidiaries, mills, steamship companies, railroads, barges, 
wharves, and mines. And the majority used these facts to show that 
its opinion did not confine the power of Congress to cases where the 
stream of commerce analogy might apply. The Chief Justice said: 


“We do not find it necessary to determine whether these 
features of defendant’s business dispose of the asserted analogy 
to the ‘stream of commerce’ cases. The instances in which that 
metaphor has been used are but particular, and not exclusive, 
illustrations of the protective power which the Government in- 
vokes in support of the present Act. 

“The Congressional authority to protect interstate commerce 
from burdens and obstructions is not limited to transactions 
which can be deemed to be an essential part of a flow of inter- 
state or foreign commerce. Burdens and obstructions may be 
due to injurious action springing from other sources. . . . That 
power is plenary and may be exerted to protect interstate com- 
merce ‘no matter what the source of the dangers which threaten 


= 

Thus the decisions clearly reassert the broad and comprehensive 
power of Congress over all phases of interstate commerce. 

Nevertheless it is important to bear in mind the emphasis placed 
in the decisions in the trailer and clothing company cases on the 
facts which indicated a “stream of commerce.” In neither of these 
cases was the employer a corporate Gargantua of the size of the Jones 
& Laughlin Steel Company. The clothing company employed only 
800 workers. Its business amounted to only one-half of one per 
cent of the total output of the industry. It is true that the Chief 
Justice quoted the Board’s finding that “the industry itself has no 
doubt as to its status, for the Executive Director of the New York 
Clothing Manufacturers Exchange, Inc., which represents about 250 
manufacturers, . . . stated . . . that the industry is conducted as 
an interstate business and is entirely dependent upon interstate com- 
merce,” °* and that this quotation tends to show that apart from the 
“stream of commerce” analogy the industry, as distinguished from 
the particular company, is an “integrated enterprise.” It is also true 
that the danger of a “sympathy strike” in other clothing factories 
which might tie up the entire industry, impressed the court, for the 
decision refers to the many difficulties between employers and em- 
ployees which had occurred prior to the making of a collective bar- 
gaining arrangement with the Amalgamated Clothing Workers. The 


31 Jd. at 969. See cases in supra note 7. 
82 NLRB v. Friedman-Harry Marks Clothing Co., 4 U. S. Law Week 974. 
4 
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absence of these factors in future cases may change the court’s mind. 
But from a result point of view there is plenty of room in the Wag- 
ner Act opinions for insisting in future cases that some “flow” be 
shown before regulation will be permitted. 

It is a fair conclusion that the court has at last given recognition 
to the fact that modern industrial organizations are definitely inter- 
state in the scope of their activities. Unions are organized on a na- 
tional basis; employer’s associations do not confine themselves to 
local chambers of commerce. Congress shall no longer be powerless 
in dealing with disputes between these large aggregations of em- 
ployers and employees.** Refinements, undoubtedly, will follow, but 
for the present the interstate commerce clause has been defined in 
the light of the actual structure of modern corporate society. 

After having decided that Congress had power to legislate in this 
field, the Court then proceeded to an examination of the administra- 
tive features of the Act in relation to the argument that the due 
process clause of the V Amendment had been violated. 


COLLECTIVE BARGAINING AND FREEDOM OF CONTRACT 


1. Equalizing the bargaining position of labor in relation to cap- 
ital. Section 1 of the Act is a declaration of the findings and policy 
of Congress toward the diminution of the causes of labor disputes. 
One paragraph contains a specific recognition of the “inequality of 
bargaining power between employees who do not possess full free- 
dom of association or actual liberty of contract, and employers who 
are organized in the corporate or other forms of ownership associa- 
tion.” Another paragraph expresses the intention of Congress to 
restore “an equality of bargaining power between employers and 
employees.” The decision in the Steel company case points out that 
the court “long ago” observed “that a single employee was helpless 
in dealing with an employer,” ** and that: 

“. . . if the employer refused to pay him the wages that he 


thought fair, he was nevertheless unable to leave the employ 
and resist arbitrary and unfair treatment; that union was es- 





88 The court did not seem to be troubled by the fact that the relationship 
sought to be regulated is a personal one and as such, not itself a subject of 
interstate commerce. The interstate commerce power extends to persons as 
well as property. Head Money Cases, 18 Fed. 135 (C. C. E. D. N. Y. 1883). 
The master servant relation has frequently been regulated. Employees Lia- 
bility cases, supra notes 18 and 19. The Adamson Eight Hour Day Law, which 
prescribed minimum wages and hours for railroad employees was upheld on 
the ground that failure of the employers and employees to agree on such 
problems would interrupt interstate commerce. Wilson v. New, 243 U. S. 332, 
37 Sup. Ct. 298, 61 L. ed. 755, (1916). 

84 Holden v. Hardy, 169 U. S. 366, 18 Sup. Ct. 383; 42 L. ed. 780 (1898); 
American Steel Foundries v. Tri City, etc., 257 U. S. 184, 42 Sup. Ct. 72, 66 
L. ed. 189 (1921). 
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sential to give laborers opportunity to deal on an equality with 
the employer. . . . Fully recognizing the legality of collective 
action on the part of employees in order to safeguard their 
proper interests, we said that Congress was not required to 
ignore this right but could safeguard it.” ** 


These statements are palpably inconsistent with the very basis of the 
decision in the Adair case.** There a carrier’s representative was 
prosecuted for discharging an employee because he joined a union. 
Section 10 of the Erdman Act prohibited discharge for this cause. 
The carrier contended that part of the freedom of contract guaran- 
teed to it under the due process clause of the V Amendment in- 
cluded the right to hire and fire its employees for whatever reason 
it deemed sufficient. The court upheld this contention, and while 
conceding that the liberty protected by the V Amendment was not 
an absolute liberty, said that the statute was nevertheless uncon- 
stitutional because : 


“In all such particulars, the employer and employee have 
equality of right and any legislation that disturbs that equality 
is an arbitrary interference with the liberty of contract which 
no government can legally justify in a free land.” *7 


Later, in the Coppage case,** the court was asked to declare invalid 
under the XIV Amendment a state statute making it unlawful for 
an employer “to coerce, require, or influence employees not to join 
or remain members of a labor union.” *® The court, after first stat- 
ing “this case cannot be distinguished from the Adair case,” *° said 
that the state might not indirectly cut down the rights of property 
by “declaring in effect that the public good requires the removal of 
these inequalities that are but the normal and inevitable result of their 
exercise.” ** Still later, in the Hitchman case,** though the due proc- 
ess clause was not involved, the baleful influence of the Adair case 
was present. Heads of a labor union had proselyted among “ig- 


85 NLRB v. Jones & Laughlin Steel Co., supra note 1 at 969. 

86 Adair v. U. S., supra note 2. 

37 Jd. at 174-175, Justices Holmes and McKenna dissenting. Justice Holmes 
said: “I also think that the statute is constitutional, and but for the decision 
of my brethren, I should have felt pretty clear about it.” p. 180. 

88 Coppage v. Kansas, supra note 2. 

89 Id. at 3. 

407d. at 13. 

41 Jd. at 17. Justices Holmes, Day and the present Chief Justice, then As- 
sociate Justice Hughes, dissented. In a pithy, paragraph-long decision, said 
Justice Holmes: “In present conditions a workman not unnaturally may 
believe that only by belonging to a union can he secure a contract that shall be 
fair to him. If that belief, whether right or wrong, may be held by a reason- 
able man, it seems to me that it may be enforced by law in order to establish 
the = of position between the parties in which liberty of contract begins.” 
pp. 26-27. 

42 Hitchman Coal Co. v. Mitchell, supra note 2. 
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norant, foreign-born men” (Justice Pitney’s words) working for a 
non-union coal mine, who had agreed with the employer not to join 
a union during the tenure of their employment. In holding that 
defendants could be enjoined from “enticing” workers and provoking 
“breach of contract,” Pitney revealed a strong anti-labor bias: 
“Plaintiff’s repeated costly experiences of strikes and other inter- 
ferences while attempting to run union were a sufficient explanation 
of its resolve to run ‘non-union’ if any were needed.” Furthermore: 


“But neither explanation nor justification is needed. 
This court repeatedly has held that the employer is as free to 
make non-membership in a union a condition of employment, 
as the working man is free to join the union, and that this is a 
part of the constitutional rights of personal liberty and private 
property not to be taken away even by legislation . . .” (citing 
Adair and Coppage cases) .** 


The summum malum of this line of precedents was reached in the 
Adkins case,** recently overruled by the Washington Minimum Wage 
Law decision.** If ever a statute was calculated to appeal to the 
social intelligence of a court, a minimum wage law for women was. 
But again in that case reliance was placed on Adair v. U. S. and 
Coppage v. Kansas to prove that Congress could not, under the V 
Amendment, interfere with the contract relations of employer and 
employee. 


It can scarcely be questioned that there has been a complete about- 
face in the court’s attitude toward this problem. The Wagner deci- 
sions, together with the validation of the Washington Minimum Wage 


43 Td. at 250. Justice Brandeis, in a dissent concurred in by Justices Holmes 
and Clarke, said: “If it is coercion to threaten to strike unless plaintiff con- 
sents to a closed union shop, it is coercion also to threaten not to give one 
employment unless the applicant will consent to a closed non-union shop.” p. 271. 


44 Adkins v. Children’s Hospital, 261 U. S. 525, 43 Sup. Ct. 394, 67 L. ed. 
785 (1923). 


45 West Coast Hotel Co. v. Parrish, supra note 1. In the Adkins case Chief 
Justice Taft and Justice Holmes wrote separate dissenting opinions. In hold- 
ing the Washington Minimum Wage law valid, Chief Justice Hughes virtually 
paraphrased Justice Holmes’ dissenting opinion. Holmes had said: “Later 
that innocuous generality (liberty to follow the general callings) was expanded 
into the dogma Liberty of Contract. Contract is not specially mentioned in 
the text which we have to construe. It is merely an example of doing what 
you mant to do, embodied in the word liberty. But pretty much all law con- 
sists in forbidding men to do some things they want to do, and contract is no 
more exempt from law than other acts.” p. 569. Chief Justice Hughes referred 
to Holmes’ dissent, after first saying: “What is this freedom? The Constitu- 
tion does not speak of freedom of contract. It speaks of liberty and prohibits 
the deprivation of liberty without due process of law. In prohibiting that 
deprivation the Constitution does not recognize an absolute an uncontrollable 
liberty. . . . The liberty safeguarded is liberty in a social organization 
which requires the protection of law against the evils which menace the health, 
safety, morals and welfare of the people.” p. 882. 
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law *® and the Railway Labor Act of 1934,*7 now make clear that 
the rule will henceforth be that where necessary to preserve indus- 
trial peace and to prevent the “exploitation of a class of workers 
who are in an unequal position with respect to bargaining power” ** 
labor’s position in relation to capital may be ameliorated by legisla- 
tion restraining full liberty of contract. 

2. Collective bargaining.—In upholding the Railway Labor Act 
of 1934,*° the court held that Congress has the power to compel an 
employer to bargain and exert every reasonable effort to reach an 
agreement with the union having a majority of his employees. It 
based its decision in part on the Railway Clerks case.®° The fact 
situations in the two cases are not analagous. In the Railway Clerks 
case the only issue was the right of a labor union to injunctive relief 
against the financing and organization of a company union by the 
carrier in violation of the Railway Labor Act of 1926. The employer 
was not ordered to negotiate with a designated union; in fact, it 
was not ordered to bargain with any group. In the later case, the 
point in issue was whether Congress could, by the amended Act, 
command an employer to “treat with the representatives so certified 
as the representatives of the craft or class for the purposes of this 
Act.” ** Justice Stone answered that although “the statute does not 
undertake to compel agreement between the employer and employees, 
it does command those preliminary steps without which no agreement 
can be reached. It at least requires the employer to enter into a 
negotiation for the settlement of labor disputes.” °* Since this deci- 
sion established collective bargaining as a legally enforceable right, 
in the Wagner Act cases it was only necessary to refer to it in order 
to sustain the collective bargaining provisions of that Act. But the 
earlier decisions of the court by no means made this result a foregone 
conclusion.** The footnote quotation illustrates a point of view held 
by the highest court in the land which for 20 years caused labor to 
doubt the legality of collective bargaining statutes. This doubt now 
seems to have been permanently dissipated. 


46 West Coast Hotel Co. v. Parrish, supra note 1. 

4748 Stat. 1185, 45 U. S. C. § 151 et seg. (1934). 

48 West Coast Hotel Co. v. Parrish, supra note 1 at 883. 

49 Virginian Railway Co. v. System Fed. No. 40, supra note 1. 

50 Texas & N. O. R. Co. v. Brotherhood (Railway Clerks case), 281 U. S. 
548, 50 Sup. Ct. 427, 74 L. ed. 1034 (1930). 

51 Amended Railway Labor Act, supra note 47, § 152 (9). 

52 Virginian Railway Co. v. System Fed. No. 40, supra note 1, at 877. 

53 The Adair, Coppage and Hitchman cases, particularly. In the last named 
case Justice Pitney pontificated: “Whatever may be the advantages of col- 
lective bargaining, it is not bargaining at all in any just sense unless it is vol- 
untary on both sides.” p. 250. 
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3. Collective bargaining with majority representatives as exclusive 
representatives of all the employees—Section 9 of the Act provides 
that the representative of the majority of the workers in an industrial 
unit shall be the exclusive representative of all the employees in that 
unit. In the Railway Labor Act case * a similar provision in the 1934 
amendments to that Act was attacked on the ground that it denied to 
minority workers their freedom of contract. Justice Stone answered 
that “the railroad can complain only of the infringement of its own 
constitutional immunity, not that of its employees.” In the same opin- 
ion majority rule was held to be simply the application to industry 
of traditional democratic principles, and, said Justice Stone: 


“If, in addition to participation by a majority of a craft, a 
vote of the majority of those eligible is necessary for a choice, 
an indifferent minority could prevent the resolution of a contest, 
and thwart the purpose of the Act, which is dependent for its 
operation upon the selection of representatives. There is the 
added danger that the absence of eligible voters may be due less 
to the indifference than to coercion by the employer.” 


This realistic appraisal of what the actual relation between labor and 
capital is likely to be represents a distinct departure from the rigid 
adherence of the earlier decisions to “a jurisprudence of abstract 
conceptions.” °° To sustain section 9, Mr. Chief Justice Hughes 


merely paraphrased Justice Stone’s opinion: 


“This provision has its analogue in section 2, Ninth of the 
Railway Labor Act. The decree which we affirmed in that case 
required the Railway Company to treat with the representative 
chosen by the employees and also to refrain from entering into 
collective agreements with anyone other than their true repre- 
sentative as ascertained in accordance with the provisions of 
the Act. We said that the obligation to treat with the true 
representative was exclusive and hence imposed the negative 
duty to treat with no other.” *7 


In other words, to order collective bargaining is not to compel an 
agreement; therefore, the court may order it. If collective bargain- 
ing is to be effective, it must be with the duly elected representative 
as exclusive representative. The power to order carries with it the 


54 Virginian Railway Co. v. System Fed. No. 40, supra note 1, 877. 

55 Id. at 880. ' 

, 56 See Justice Pitney’s comments in the Coppage case, including the fol- 
owing: 

“The Act is intended to deprive employers of a part of their liberty of con- 
tract, to the corresponding advantage of the employed and the upbuilding of 
the labor organizations. But no attempt is made, or could reasonably be made, 
to sustain the purpose to strengthen these voluntary organizations, any more 
than other voluntary associations of persons, as a legitimate object for the 
exercise of the police power.” p..17. 

57 NLRB v. Jones. & Laughlin Steel Co., 4 U. S. Law Week 966, 971. 
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concomitant power to make the order effective. It may still be 
queried, however, whether, if a rival union asked and was refused 
minority bargaining privileges, such rival union might not have suf- 
fered an unconstitutional abridgment of its freedom of contract. 
The emphasis in the decision on the idea that collective bargaining 
does not mean agreement and that the employer may still confer with 
individual workers makes this possibility slight, but a clearer answer 
than Justice Stone’s comment that at any rate the employer is not in 
a position to plead infringement of such a right would be desirable. 


4. Reinstatement orders——Section 10 (c) permits a court to order 
reinstatement of an employee found to have been discharged because 
of union activities. In all five cases this reinstatement was the practical 
result of the decisions. Twenty bus drivers went back to work and 
received pay for the time they were laid off ; Morris Watson reported 
to the editorial offices of the Associated Press in New York; dis- 
charged steel workers resumed their tasks, etc. Though the court 
devoted proportionately little space to its justification of these or- 
ders,®® the decision on this section affords the clearest indication 
that the Adair and Coppage cases have been overruled. Categori- 
cally these two cases had held that neither Congress nor the states 
could prohibit an employer from discharging a worker for union 
membership or from refusing to hire a worker unless he agreed not 
to join a union. The employer-employee relation is a close personal 
one. Therefore: 


“While . . . the rights of liberty guaranteed by the Constitu- 
tion against deprivation without due process of law, are subject 
to such reasonable restraints as the common good or the general 
welfare may require, it is not within the functions of government 
to compel any person in the course of his business and against 
his will to accept or retain the personal services of another.” 
(Adair v. U. S.)* 


“If freedom of contract is to be preserved, the employer must 
be left at liberty to decide for himself whether such membership 


58 Jd. at 972: “The order of the board required the reinstatement of the 
employees who were found to have been discharged because of their union 
activity and for the purpose of ‘discouraging membership in the union.’ That 
requirement was authorized by the Act, Sec. 10 (c). In Texas & N. O. R. 
Co. v. Railway Clerks, supra, a similar order for restoration to service was 
made by the court in contempt proceedings for the violation of an injunction 
issued by the court to restrain an interference with the right of employees as 
guaranteed by the Railway Labor Act of 1926. The requirement of restora- 
tion to service of employees discharged in violation of that Act, was thus a 
sanction imposed in the enforcement of a judicial decree. We do not doubt 
that Congress could impose a like sanction for the enforcement of its valid 
regulation. The fact that in the one case it was a judicial sanction, and in 
the other a legislative one, is not an essential difference in determining its 
propriety.” 

59 Supra note 2, at 174. 
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(in a union) by his employee is consistent with the satisfactory 
performance of the duties of the employment.” (Coppage v. 
Kansas.) ® 


Yet, Chief Justice Hughes disposes of this objection in one para- 
graph, without citing cases, apparently believing that if the general 
purpose of the Act is constitutional, any incidental means used to 
make it effective is also constitutional. 

To Justice McReynolds, however, the Adair and Coppage cases 
stood squarely in the way. Citing both of these cases, he concluded 
his opinion: 

“The right to contract is fundamental and includes the privi- 
lege of selecting those with whom one is willing to assume 
contractual relations. This right is unduly abridged by the Act 
now upheld. A private owner is deprived of power to manage 
his own property by freely selecting those to whom his manu- 
facturing operations are to be entrusted. We think this cannot 
lawfully be done in circumstances like those here disclosed.” * 


Of course, there is some precedent in the decree of the District 
Court in the Railway Clerks case,** but there the court was not asked 
to construe a statute granting reinstatement as a matter of right; 
it ordered reinstatement as ancillary injunctive relief. It is the 
decision on this point which leads the writers to conclude that there 
can be no question but that the Adair and Coppage cases have now 
become of largely “philosophical and antiquarian interest.” 


5. One-sidedness of the Act—Rights of the employers are not 
defined by the Act. No effort is made to ascertain their legal safe- 
guards. In this respect, the Act bears no resemblance to the English 
Trade Disputes Act with which it has frequently been compared.® 
The English law makes strikes illegal. The Wagner Act explicitly 
reserves to labor its right to strike.“ Actually, of course, the em- 
ployer’s superior bargaining power has always provided ample pro- 
tection,®° but in the Adkins case the court had thrown out a minimum 


60 Supra note 2, at 19. 
61 Supra note 1, at 994-995. 

62 Brotherhood v. Texas & N. O. R. Co., 24 F. (2d) 426, 434 (S. D. Texas 
1928). District Judge Hucheson’s decree ordered “the restoration to their 
positions and privileges of the officers of the Brotherhood, and the restoration 
without loss of those of the employees whose discharge . . . was really grounded 
upon antipathy because of their action on behalf of the Brotherhood. .. .” 

6391 New Rep. 286 (1937). 

64 Section 13 of the Act is as follows: “Nothing in this Act shall be con- 
oo so as to interfere with or impede or diminish in any way the right to 
strike.” 

65 FRANKFURTER & GREEN, THE Lasor INyuNcTION (1930). For a long 
time, however, the courts regarded the labor union as the Frankenstein and the 
large corporate employer as its unfortunate victim. In Gompers v. Bucks 
Stove Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 L. ed. 297 (1910), the court had 
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wage statute mainly on the ground that “the law takes account of 
the necessities of only one of the parties to the contract. It ignores 
the necessities of the employer.” ® In other cases, with the benign 
impartiality illustrated by the character in Anatole France’s PEN- 
GUIN ISLAND who said that the rich are as free to starve in 
their palaces as the poor are in their gutters, the court had insisted 
that rich and poor alike enjoyed “equal justice under law” and that 
legislation must not disregard one to protect the other.’ After the 
Adkins case was overruled, however, it was to be anticipated in the 
Wagner cases that this objection would not be considered substantial. 


6. Effect of “supervening economic conditions.” *—Before the 
recent opinions, the only effective method open to labor to force an 
employer to bargain collectively was the strike. From 1916 to 1922, 
22,073 strikes were noted by the Bureau of Labor Statistics. The 
major strikes of this period were caused by refusal of employers to 
recognize union representatives for purposes of collective bargaining 
and by the discharge of employees active in unions. In the next 
major period of labor unrest, from 1933 to 1935, approximately 5,000 
strikes occurred, involving 3,307,108 employees.® Union recognition 
and refusal to reinstate employees were again the major issues. Ex- 
perts in labor relations testified before the Board that discharge and 
other forms of discrimination against workers for union activity have 
been a major cause of strikes." 


said that a labor union “might acquire a vast power in the presence of which 
the individual may be helpless. This power, when unlawfully used against one, 
cannot be met, except by his purchasing peace at the cost of submitting to 
terms which involve the sacrifice of rights protected by the Constitution.” 

66 Adkins v. Children’s Hospital, supra note 44. 

87 In Coppage v. Kansas, supra note 2, Justice Pitney said: “The right 
(liberty of contract) is as essential to the laborer as to the capitalist, to the 
poor as to the rich.” The holding of that case was that an employer could 
require as a condiion of employment an agreement by the applicant not to 
join a union during the tenure of his employment. 

68 This phrase was used by Justice Hughes in overruling the Adkins case. 
West Coast Hotel Co. v. Parrish, supra note 1 at 882. 

69 This history and the conclusions are taken from Governmental Protection 
of Labor's Right to Organize, National Labor Relations Board, Division of 
Economic Research, Bull. No. 1, August, 1936, pp. 1-8. This bulletin was cited 
by Justice Stone in Virginian Railway v. System Federation No. 40, supra 
note 1, at 877 

70 A witness for the Board summarized this experience as follows: 

“When the issue is whether or not a group of employees who have had no 
organization but have tried to have an organization and the employer is op- 
posing it, then the usual thing is for the leader to be discharged, or the com- 
mittee that came to see the employer to be discharged or discriminated against. 
Very often many of the strikes we have had in the last few years are because 
the whole plant went out to support these few—often thoughtlessly went out, 
because they have not thought how they were going to be supported on strike 
and how they were going to live. Very many of the strikes have happened 
in that particular way that I have described. Take the Rubber strike (Good- 
year Rubber Co.) that just happened. It started with a dispute in one little 
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Possibly with this history in mind Chief Justice Hughes said: 


“Experience has abundantly demonstrated that the recogni- 
tion of the right of employees to self-organization and to have 
representatives of their own choosing for the purpose of col- 
lective bargaining is often an essential condition of industrial 
peace. Refusal to confer and negotiate has been one of the 
most prolific causes of strife. That is such an outstanding fact 
in the history of labor disturbances that it is a proper subject 
of judicial notice and requires no citation of instances.” ™ 


The Chief Justice added that “the Government aptly refers to the 
steel strike of 1919-20 with its far-reaching consequences.” *? It is, 
of course, speculative whether, as some newspaper commentators have 
stated, the wave of sit-down strikes which swept like prairie-fire 
across the industrial landscape during the months when the court 
were digesting the arguments for the Act, affected their reasoning, 
but it is fair to conclude that “supervening economic conditions” oc- 
curring during the last 20 years exercised a persuasive effect on the 
court’s resolve to uphold the Wagner Act.”* 

Another significant change in the attitude of the court relates to 
the doctrine of the presumption of constitutionality of acts of Con- 
gress. In past decisions on the validity of New Deal legislation™ 
the Court has tended to give “lip-service” only to this doctrine, with- 
out actually applying it. The customary approach has been to say 
“it is elementary when the constitutionality of a statute is assailed, 
if the statute would be reasonably susceptible of two interpretations, 
by one of which it would be unconstitutional and by the other valid, 
it is our plain duty to adopt that construction which will save the 


department—I think about 60 people being involved—and they could not some- 


how settle that dispute. Then, when they tried to get rid of those 60, the 
whole plant went out, and the city was tied up with all sorts of law and order 
problems. 

“When the representatives of the employees get their heads chopped off, 
then every employe becomes frightened, frightened because he attended the 
union meetings, is sympathetic with the movement, and his head is coming off 
next. And that is what causes more bad relation than any other single thing 
that I know of.” Jd. p. 16, testimony of W. M. Leiserson. 


71 NLRB v. Jones & Laughlin Steel Co., 4 U. S. Law Week 966, 970-71. 
72 Ibid. 


73 Some commentators have even suggested that the political result of labor’s 
economic condition—the President’s court proposal—may have enabled Chief 
Justice Hughes to convince Roberts that an “enlightened” interpretation was 
necessary to maintain the prestige of the court and to refute charges that it 
had become a citadel of reaction. 

74 Schechter Poultry Co. v. U. S., Railroad Retirement Board v. Alton, 
Carter v. Carter Coal Co., supra notes 545. The Railroad Retirement case is 
an excellent example of “lip-service” followed by a limitation on Congres- 
sional power. Carriers have since agreed with employees on a compromise 
plan, one of the provisions of which is that in the event of a dispute neither 
side may contest the arbitration in a court. 
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statute from constitutional infirmity,”’** and then to add a “but” 
clause which completely nullified the logical effect of all that preceded 
it, to the effect that no reasonable man could interpret the particular 
statute in such a way as to uphold it,—Justices Brandeis, Stone and 
Cardozo dissenting. In the Steel Company case, however, the ma- 
jority did more than tip its collective hat politely in the direction of 
the doctrine. Said Chief Justice Hughes: 


“The cardinal principle of statutory construction is to save 
and not to destroy. We have repeatedly held that as between 
two possible interpretations of a statute, by one of which it 
would be unconstitutional and by the other valid, our plain 
duty is to adopt that which will save the act. Even to avoid a 
serious doubt the rule is the same.” 7° 


Thus the court answered the argument of the companies that pro- 
tection of interstate commerce was only an incidental purpose of the 
Wagner Act and that improvement of labor conditions was the pri- 
mary purpose. 


PRESENT STATUS OF THE LAW 


Despite the broad language used in the majority opinion in the 
Steel Company case, several questions remain inevitably for the fu- 
ture. Among these is the question of exactly how far the new con- 
ception of interstate commerce will be extended. In all the opinions 
the facts which brought the particular case within the interstate com- 
merce power of Congress were meticulously detailed. Precisely what 
facts are necessary, however, the court has not decided. The deci- 
sions emphasize the distinction between negotiation for the purpose 
of making a contract and the actual making of a contract. Will the 
court permit Congress to compel an agreement, after collective bar- 
gaining has reached an impasse? And in the hands of a conservative 
Congress isn’t this possibility dangerous to labor? At the suit of a 
minority union the court might conceivably consider such minority 
union’s constitutional rights to have been abridged. Also, what would 
be the fate of a state act modelled after the Wagner Act and intended 
for application to intrastate industries, which would be interpreted 
under the Fourteenth Amendment due process clause and the police 
power of the states, rather than under the Fifth Amendment and 
the interstate commerce power? In none of these cases has the 
employer made any effort to refute the charges of the Board by pre- 
senting evidence. Regardless of whether it would have been wiser 


75 U. S. v. Delaware Hudson Railroad Company, 213 U. S. 366, 29 Sup. Ct. 
527, 53 L. ed. 836 (1909). 


76 Supra note 1, p. 969. 





864 THE GEORGE WASHINGTON LAW REVIEW 


advocacy to have introduced into the record facts designed to enlist the 
court’s sympathy, this was not done, and the judicial controls to be 
exercised over the administrative discretion of the Board must be 
worked out later.” 

Whatever may be the answers to these questions, the Supreme 
Court has left its upper “conceptual chamber” and come to grips 
with economic reality. It has recognized that the definition of inter- 
state commerce must be made to include the relations between labor 
unions and large corporate enterprises which now dominate our na- 
tional economy. Freedom of contract is no longer a term to conjure 
with; it is to be interpreted in its relation to “a social organization 
which requires the protection of law against the evils which menace 
the health, safety, morals and welfare of the people.” Whether this 
means that the Wagner Act will prove a “charter of liberty” for 
labor is something which the future alone can answer. At least old 
man due process has been removed from laborer Sinbad’s shoulders. 
Economic force had already made collective bargaining a reality. The 
decisions have legitimated labor’s position; they have not necessarily 
made it stronger. 


77 For a discussion of the general nature of the administrative problems of 
the Board see Latham, Legislative Purpose and Administrative Policy Under 
the NLRB, 4 Geo. Wash. L. Rev. 433. For other George Washington Law 
Review notes on collective bargaining and the National Labor Relations Act, 
see: Note (1933) 2 Geo. Wash. L. Rev. 86; Note (1934) 3 id. at 51; Note 
(1936) 4 id. 391. Publications of the National Labor Relations Board are also 
helpful. See especially Governmental Protection of Labor’s Right to Organize, 
—, pod 69, and First Annual Report of the National Labor Relations 

oard, ; 





WAGE AND HOUR LEGISLATION IN THE COURTS 
ORA L. MARSHINO AND LAWRENCE J. O’MALLEY 


The decision of the U. S. Supreme Court in West Coast Hotel 
Company v. Parrish,’ reversing its previous decision in Adkins v. 
Children’s Hospital, followed in Morehead v. New York ex rel. Ti- 
paldo,® establishes a landmark in the history of minimum wage legis- 
lation in the United States. The importance of the case lies not 
alone in its value as a precedent or principle-establishing decision but 
also in the step it takes toward the recognition of the use of the police 
power of a State to reach a definite economic goal.* It would seem 
that any present or future regulation of wages or working hours of 
men and women generally need not find its justification in the preser- 
vation of health and morals but in the adjustment of an economic 
problem.® In so far as the court’s opinion recognizes that an eco- 
nomic objective may well be sufficient for a reasonable exercise of 
the police power, and inasmuch as the court expressly overrules the 
Adkins case,® the West Coast case sharply revises the approach for- 
merly used in these cases. 


EarLy History oF WacE REGULATION 


In times past the power of the State to regulate wages was un- 
questioned,’ but with the settlement of new countries, the industrial 


157 Sup. Ct. 578 (1937). 

2261 U. S. 525, 43 Sup. Ct. 394, 67 L. ed. 785 (1923). 

3298 U. S. 587, 56 Sup. Ct. 918, 80 L. ed. 1347 wa 

4Cf. language in Nebbia v. New York, 291 U. 502, 537, 54 Sup. Ct. 505, 
78 L. ed. 940 (1934) where Justice Roberts says “But there can be no doubt 
that upon proper occasion, and by appropriate measures the state may regulate 
a business in any of its aspects, including the price to be charged for the 
products or commodities it sells. So far as the requirement of due process is 
concerned, and in the absence of other constitutional restriction, a state is free 
to adopt whatever economic policy may reasonably be deemed to promote 
public welfare, and to enforce that policy by legislation adapted to its purpose.” 

5 For a table of generally prevailing hours see, CoMMONS AND ANDREWS, 
PRINCIPLES OF LABOR LEGISLATION (4th ed. 1936) 84 

6 Supra note 2. 

7See for example St. 5 Erizanetu (1562) c. 4, section 15. “And for the 
declaration and limitation what wages servants, labourers and artificers, either 
by the year or day or otherwise, shall have and receive, Be it enacted by the 
authority of this present parliament, That the justices of peace of every shire, 
riding and liberty within the limits of their several missions, or the more part 
of them, being then resiant within the same, and the sheriff of that county if 
he conveniently may, and every ‘mayor, bailiff or other head officer within any 
city or town corporate wherein is any justice of peace, within the limits of the 
said city or town corporate, and of the said corporation, shall before the tenth 
day of June next coming, and afterward shall yearly at every general sessions 
first to be holden and kept after Easter or at some time convenient within six 
weeks next following every of the said feasts of Easter, assemble themselves 


865 
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revolution, and the development of more modern ideas concerning in- 
dividual freedom, this power was relinquished. In America it seems 
to have been overcome by the inexorable law of supply and demand.*® 
The need for workers of various grades of skill in colonial days was 
generally so great that laws fixing maximum wages were without 
avail. 

The modern minimum wage movement first took shape in Australia 
in the early eighties. New Zealand, however, was the first country 
to pass legislation (1894) which among other things, conferred on 
district labor conciliation boards the authority to fix minimum wages. 
The first Australian minimum wage law was passed by the Province 
of Victoria two years later. The principles embodied in these laws 
met with favor in other countries and minimum wage legislation has 
now been adopted in all the leading Canadian provinces, in most of 


the larger European countries, Argentine and Uruguay, and South 
Africa.® 





together; (2) and they (so assembled) calling unto them such discreet and 
grave persons of the said county or of the said city or town corporate, as they 
shall think meet, and conferring together, respecting the plenty or scarcity of 
the time and other circumstances necessarily to be considered, shall have au- 
thority by virtue thereof, within the limits and precincts of their several com- 
missions, to limit, rate and appoint the wages, as well as such and so many 
of the said artificers, handicrafts-men, husbandmen, or any other labourer, 
servant or workman, whose wages in time past have been by any law or statute 
rated and appointed, (3) as also the wages of all other labourers, artificers, 
workmen, or apprentices of husbandry, which have not been rated, (4) as they 
the same justices, mayors or head officers within their several commissions or 
liberties shall think meet by their discretions to be rated, limited or appointed 
by the year or by the day, week, month or otherwise, with meat and drink or 
without meat and drink, (5) and what wages every workman or labourer 
shall take by the great, for mowing, reaping or threshing of corn and grain, 
or for mowing or making of hay, or for ditching, paving, railing or hedging, 
by the rod, pearch, lugg, yard, pole, rope or foot, and for any other kind of 
reasonable labours or service; (6) and shall yearly before the twelfth day of 
July next after the said assessments and rates so appointed and made, certify 
the same ingrossed in parchment with the considerations and causes thereof, 
under their hands and seals, into the Queen’s most honourable court of 
chancery; (7) whereupon it shall be lawful to the lord chancellor of England 
or lord keeper of the great seal for the time being, upon declaration thereof 
to the Queen’s majesty . . . to cause to be printed and sent down before the 
first day of September next after the said certificate, into every county, to 
the sheriff and justices of peace there, and to the said mayor, bailiff and head 
officers, ten or twelve proclamations or more, containing in every of them the 
several rates appointed by the said justices and other head officers, as is afore- 
said, with commandment by the said proclamations, to all persons in the name 
of the Queen’s majesty, her heirs or successors, straitly to observe the same, 
and to all justices, sheriffs and other officers, to see the same duly and severally 
observed, upon the danger of the punishment and forfeiture limited and ap- 
pointed by this statute . . .” (Sections 18 and 19 of the statute provide for 
punishment of employers and employees who violate its provisions. ) 

8U. S. Department of Labor, Bureau of Labor Statistics, Bul. No. 604, 
History oF WAGES IN THE UNITED StratTEs, chap. 1. 


9 ae and ANDREWS, PRINCIPLES OF LABoR LEGISLATION (4th ed. 1936) 
pp. 48-58. 
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Massachusetts in 1912 passed the first minimum wage law in our 
own country.’® Since that date such legislation has been enacted by 
21 State legislatures! and by the Federal Congress for the District 
of Columbia. Some of these laws have made the cost of living the 
wage base; others have provided that the rate of pay should equal 
the “fair value of the service rendered”; others established a fixed 
minimum rate of pay. The laws in effect at present apply to women 
and minors of both sexes in all States but South Dakota, where they 
apply to girls and women only.’? In no State do they apply to men. 

Modern minimum wage laws represent a reversal in economic 
thought and political theory from that held a few centuries ago. A 
comparison of the modern statutes with that of 5 Elizabeth c. 4,'* for 
example, shows what this change has been. The law of Elizabeth fixed 
the maximum (intended to be a subsistence wage) the worker was al- 
lowed to earn; the modern laws establish the minimum below which 
he may not be hired. The former law penalized the employer if he 
paid more than the maximum, and the employee if he accepted more 
than the maximum; the modern laws impose a penalty on the em- 
ployer for paying less than the minimum but no penalty on the em- 
ployee for agreeing to work for less than the established rate. The 
former laws appear to have been for the purpose of “protecting” the 
employer from the demands of the employee for more than the fixed 
subsistence wage; the new laws for the purpose of protecting the 
employee against the demands of an uncontrolled competitive eco- 
nomic system. 


FREEDOM OF CONTRACT AND Hour LIMITATION CASES 


The principal that freedom of contract is a qualified and not an 
absolute right, which controls the decision in the West Coast Hotel 
case, had its first sanction in this country when courts said that the 
individual woman’s freedom of contract might be regulated by laws 
limiting the number of hours she could be employed in certain in- 
dustries or occupations. The extension of this principle to wages 
was an issue between the majority and the minority in the Supreme 


10 Acts AND RESOLVES (Mass.) 1912, ch. 706, pp. 780-784. 


11 Ariz., Ark., Calif., Colo., Conn., Ill, Kans., Minn., Nebr., N. H., N. J., 
N. Y., N. Dak., Ohio, Ore., R. I, S. Dak., Tex., Utah, Wash., and Wis. In 
Nebraska and Texas the laws have been repealed; the laws of the Dist. of 
Col., Ariz., Ark., Kan., N. Y., and Wis., have been declared unconstitutional 
(Wisconsin replaced its law with a new one) and the law in Minnesota was 
assumed to be unconstitutional following the decision of the Supreme Court 
in Adkins v. Children’s Hospital, 261 U. S. 525. In Colorado and Utah the 
laws have never been put into operation. 


12U. S. Department of Labor, Women’s Bureau, Bul. No. 137, p. 1. 
13 Supra “note 7. 
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Court in Adkins v. Children’s Hospital.* It was again referred to 
in Morehead v. Tipaldo,* and in the West Coast Hotel case, the court 
said: “The validity of the distinction made by the court between a 
minimum wage and a maximum of hours in limiting liberty of con- 
tract was challenged (in the Adkins case) . . . That challenge per- 
sists and is without any satisfactory answer.” '* The court answered 
it by denying the distinction. 

The cases on maximum hours from the earliest decisions to the 
present followed closely a well-defined line of argument and approach. 
The original question “has the State through its police power the 
right to infringe upon that freedom of contract protected by the 14th 
Amendment” was early answered by establishment of the undenied 
doctrine that this freedom of contract was subject to definite limi- 
tations.‘7 The practical question presented by the hour laws, there- 
fore, was whether the particular regulation was sufficiently within 
the limits in which the police power historically, had been allowed to 
operate; that is, so closely related to health, morals, or public welfare 
that the infringement upon freedom of contract necessarily entailed 
thereby, was justified. 

The answer of the courts in cases involving limited hours for 
women and children has been that such legislation falls within the 
prescribed limits. The court in the first case on such a law, in Mas- 
sachusetts,"* in an unsatisfactory decision, held that there was no 
real infringement, at any rate, not enough to be troublesome. Illinois 
in the Ritchie case ** invalidated an eight hour factory law for women 
on the ground that the possible detriment of longer hours to health 
and morals was insufficient to justify the restriction on liberty. Then 
Nebraska*® and W wan eal in well considered and unanimous de- 
Sanford, there is this statement: “I do not feel . . . that either on the basis of 
reason, experience, or authority, the boundary of the police power should be 
drawn to include maximum hours and exclude a minimum wage.” 261 U. S. 
525, 566. Mr. Justice Holmes in his dissenting opinion said: “I confess that 
I do not understand the principle on which the power to fix a minimum for the 


wages of women can be denied by those who admit the power to fix a maxi- 
mum for their hours of work.” Jbid. p. 569. 

15 Morehead v. New York ex rel. Tipaldo 298 U. S. 587, 630. Mr. Chief 
Justice Hughes cited Muller v. Oregon, 208 U. S. 412, upholding an hour law 
for women and said; “If liberty of contract were viewed from the standpoint 
of absolute right, there would be as much to be said against a regulation of 
the hours of labor of women as against the fixing of a minimum wage.’ 

16 Note 1, supra, p. 584. 

17 Munn v. Illinois, 94 U. S. 113, 24 L. ed. 77 (1877) ; Commonwealth v. 
Hamilton Mfg. Co., 120 Mass. 383 (1876); cf. Yeyser v. Dysart, 267 U. S. 
540, 45 Sup. Ct. 399, 69 L. ed. 775 (1925); Nebbia v. New York, 291 U. S. 
502, 54 Sup. Ct. 505, 78 L. ed. 940 (1934). 

18 Commonwealth v. Hamilton Mfg. Co., 120 Mass. 383 (1876). 

19 Ritchie v. People, 155 Ill. 98, 40 N. E. 454 (1895). 

20 Wenham v. State, 65 Neb. 394, 91 N. W. 421 (1902). 

21 State v. Buchanan, 29 Wash. 602, 70 Pac. 52 (1902). 
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cisions supported similar laws. Both courts were undoubtedly in- 
fluenced by the language of the opinion in Holden v. Hardy.”* In 
1907 a New York court denied the constitutionality of a night hour 
law for women and children; ** a Colorado court decided likewise 
where the statute involved an eight hour day for women.** The Su- 
preme Court in Muller v. Oregon,”® however, settled the power to 
legislate in this regard for women and in 1910 IIlinois** overruled the 
Ritchie case*” and in 1915 New York** expressly overruled the Wil- 
liams case.2® Consequently, it appears clear that the law was well 
defined that police power extended to maximum hours for women. 
In all cases adopting this principle the arguments and opinions em- 
phasize that the historical conception of the proper use of police 
power is followed by the legislatures, in that they accept as the basis 
for the power and the reason for its exercise the existence of con- 
ditions directly harmful and dangerous to health and morals; harm- 
ful to those immediately affected by the statute, and through injury 
to them, to society in general. The majority opinion in the Lochner 
case,*° declaring unconstitutional a maximum hour law for bakers, 
states: “It is manifest to us that the limitation of the hours of labor 
as provided for here—has no such direct relation to and no such 
substantial effect upon the health of the employe, as to justify us 
in regarding the section as really a health law. It seems to us that 


the real object and purpose were simply to regulate the hours of 
labor between master and employee (all being men, sui juris) in a 
private business, not dangerous in any degree to morals or in any 
real and substantial degree, to the health of the employee.” ** 

In the maximum hour cases dealing with men in dangerous occu- 
pations, the same approach, reasoning, and results are found as in 


22169 U. S. 366, 18 Sup. Ct. 383, 42 L. ed. 780 (1898). Justice Brown at 
page 395—“But if it be within the power of a legislature to adopt such means 
(safety device laws) for the protection of the lives of its citizens, it is difficult 
to see why precautions may not also be adopted for the protection of their 
health and morals. It is as much for the interest of the State that the public 
health should be preserved as that life should be made secure.” 

23 People v. Williams, 189 N. Y. 131, 81 N. E. 778 (1907). 

24 Burcher v. People, 41 Colo. 495, 93 Pac. 14 (1907). 

25208 U. S. 412, 28 Sup. Ct. 324, 52 L. ed. 551 (1908). 

26 Ritchie v. Wayman, 244 III. 509, 91 N. W. 695 (1910). 

27 Supra note 19. 

28 People v. Schweinler Press, 214 N. Y. 395, 108 N. E. 639 (1915). 

29 Supra note 23. 

30 Lochner v. N. Y., 198 U. S. 45, 64, 25 Sup. Ct. 539, 49 L. ed. 937 (1905). 

81 See also dissenting opinion of Justice Harlan in Lochner v. N. Y., supra 
note 30, at pg. 69-70. In Muller v. Oregon, supra note 25, Justice Brewer at 
page 421 said “woman’s physical structure and the performance of maternal 
functions place her at a disadvantage in the struggle for existence” and her 
physical well being “becomes an object of public welfare and care in order to 
preserve the strength and vigor of the race.” 


5 
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the women hour cases. The only distinction is that the courts have 
adopted a more protective attitude toward women as is evident from 
a comparison of the Lochner case** with those involving regulation 
of women’s hours. The landmark case of Holden v. Hardy* early 
established a basis for State court decisions, stating in no uncertain 
language that such legislation was entirely proper as an exercise of 
police power. Justice Brown’s remarks in the Holden case are clear 
as to the reasons for the Court’s opinion. The Supreme Court has 
always followed the doctrine declared therein** but in the Lochner 
case,** presenting a law regulating bakers’ hours on the grounds that 
long hours were dangerous to health, arrived at a somewhat strange 
result on the facts, finding that the legislation was arbitrary in that 
there was no evidence that the bakers’ occupation was harmful to 
health. In Bosley v. McLaughlin® the original Holden case** doc- 
trine was reaffirmed. A Colorado court** rejected a State law lim- 
iting hours of miners in 1899 but other Courts have uniformly up- 
held similar laws.*® Preservation of health is found to be the deter- 
mining factor in this field and is so recognized by the courts. 

The courts are in some conflict on the question of general hour 
laws for men. A Nebraska law, fixing maximum hours of labor 
generally, excepting farm and domestic labor, was held unconstitu- 
tional in Low v. Rees Printing Co.*° The court in State v. Miksicek®™ 
held unconstitutional an hour law for bakers, holding on authority 
of Lochner v. New York** that the occupation of bakers was not 
sufficiently unhealthy to be the proper subject of legislation and 
that the law must be upheld, if at all, as a general labor law. This, 
the court said was without the area in which the State police powers 
might operate, as any connection between general hours of labor and 
the general welfare of society was too casual to support the law. In 
1913 in State v. Barba** a Louisiana statute regulating hours of labor 
for stationary firemen was treated in the same way and held invalid. 

32 Supra note 30. 

33 Supra note 22. 

84 Bosley v. McLaughlin, 236 U. 385, 35 Sup. Ct. 345, 59 L. ed. 632 
(1915) ; Miller v. Wilson, 236 U. S. 33, 35 Sup. Ct. 342, 59 L. ed. 628 (1915) ; 
Bunting v. Oregon, 243 U. S. 426, 37 Sup. Ct. 435, 61 L. ed. 830 (1917) ; Radice 


v. New York, 264 U. S. 292, 44 Sup. Ct. 325, 68 L. ed. 690 (1924). 

35 Supra note 30. 

36 236 U. S. 385, 35 Sup. Ct. 345, 59 L. ed. 632 (1915). 

37 Supra note 22. 

38 Jn Re Morgan, 26 Colo. 415, 58 Pac. 1071 (1899). 

89 Re 10 Hour Law for Street R. R. Corps., 24 R. I. 603, 54 Atl. 602 (1902) 
(Street railway employees); State v. Cantwell, 179 Mo. 245, 78 S. W. 569 
(1904) (mine employees) ; Ex Parte Boyce, 27 Nev. 299 (1904) (miners). 

4041 Neb. 127, 59 N. W. 362 (1894). 

41225 Mo. 561, 125 S. W. 507 (1910). 

42 Supra note 30. 

43 132 La. 768, 61 So. 784 (1913). 
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This court also quoted Lochner v. New York** with approval. In 
State v. Newman Lumber Co.** the Mississippi court upheld a 10 
hour day law, applying to factory workers. The court spoke about 
the very extensive right of the State to legislate for the general wel- 
fare, but in its specific holding that the law is constitutional placed 
the decision on the ground that the act seeks to protect workers’ 
health, and the court found no occasion to question the Legislature’s 
finding that this needs protection. In People v. Klinick** it was held 
that a 6-day work-week statute was permissible as a legitimate effort 
of the legislature to protect the health of the factory laborers con- 
cerned thereby. The Oregon court in State v. Bunting*™ upheld a 
10-hour day for factory, mill and manufacturing labor on the theory 
that the Legislature had in mind, as stated in the public policy provi- 
sion of the act, the protection of health. The decision was affirmed 
in Bunting v. Oregon,** acknowledging the legislature’s determination 
that a work period of longer than 10 hours was dangerous to health. 
It will be noted that in all cases supporting general hour laws for 
men, the opinion stresses the effect upon health and the effort of 
the legislature to correct this evil. This idea was stressed in the 
Adkins v. Children’s Hospital case, while reviewing hours of labor 
cases.*® So, too, was it emphasized in Morehead v. New York ex 
rel Tipaldo,® in affirming the Adkins case.™ 

The net result of the cases on maximum hour legislation is the 
establishment of the principle that in regard to hour legislation, State 
action may be supported as to women and children generally, men 
in dangerous occupations, and perhaps men generally, on the grounds 
of safeguarding the health of the persons affected by the law. Prior 
to the West Coast Hotel case,®* there had been no recognition of 
any broader ground for the exercise of police power in this field. 
The courts expressed the belief that employment contracts are private 


44 Supra note 30. 


45102 Miss. 802, 59 So. 923 (1912) aff'd, on rehearing in 103 Miss. 263, 60 
So. 215 (1913). 

46214 N. Y. 121, 108 N. E. 278 (1915). 

4771 Ore. 259, 139 Pac. 731 (1914). 

48 243 U. S. 426, 37 Sup. Ct. 435, 61 L. ed. 830 (1916). 

49 Supra note 2. Justice Sutherland, at page 554, said “Enough has been 
said to show that the authority to fix hours of labor cannot be exercised except 
in respect of those occupations where work of long-continued duration is 
detrimental to health.” So, too, Chief Justice Taft, at page 563, in his dis- 
senting opinion—‘“The right of the Legislature under the 5th and 14th Amend- 
ments to limit the hours of employment on the score of the health of the 
employee, it seems to me, has been firmly established.” 

50 Supra note 3. 

51 Supra note 2. 

52 Supra note 1. 
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in nature and that the general welfare of society at large is affected 
only when the health of some portion of its constituent members is 
threatened.** 


MINIMUM WAGE LEGISLATION BEFORE THE CouRTS 


Once the principles had been laid down which sustained the hours- 
of-work laws, it was but a step for both legislatures and courts to 
extend them to minimum-wage laws for women. The first real test 
of the constitutionality of the wage-fixing provisions of a minimum- 
wage law for women came in Stettler v. O’Hara®™* in 1914 when the 
Oregon law was upheld. In this decision the court reaffirmed the by- 
that-time familiar doctrine concerning the protection of women’s 
health and extended the doctrine to the protection of women’s mor- 
als.°° On appeal to the U. S. Spreme Court the decision was upheld 
by an equally divided court,°* Mr. Justice Brandeis taking no part 
in the consideration or decision of the case. Oregon, although not 
the first State to pass an hour law or minimum wage law for women, 
was, therefore, the first State to have both laws tested and upheld 
in the U. S. Supreme Court. 

Between the date of Stettler v. O’Hara®™ and Adkins v. Children’s 
Hospital ** the constitutionality of the wage-fixing provisions of 
minimum wage laws for women was tested and upheld in the Su- 
preme Courts of Arkansas,®® Minnesota, and Washington. The 
Arkansas court based its decision chiefly on the ground that hour 
laws for women had been upheld and that both hour laws and mini- 
mum wage laws had the same general objectives, therefore, the mini- 
mum wage law also was a legitimate exercise of police power to 
guard the public morals and the public health. The court also gave 
considerable weight to Stettler v. O’Hara.®*? The Chief Justice, how- 


53 Frankfurter, Hours of Labor and Realism in Constitutional Law (1916) 
29 Harv. L. Rev. 353. 

54 Stettler v. O’Hara, 69 Ore. 519, 139 Pac. 743 (1914). 

55 [bid. 139 Pac. 743, 748. After quoting from Muller v. Oregon on wom- 
an’s physical limitations and the public welfare aspect of guarding her health, 
the court goes at some length into the nature and extent of State police power 
and the principles upon which State hour laws have been upheld. It concludes: 
“The State should be as zealous of the morals of its citizens as of their 
health . . . every argument put forward to sustain the maximum hours law or 
upon which it was established, applies equally in favor of the constitutionality 
of the minimum wage law as also within the police power of the State and as 
a regulation tending to guard the public morals and the public health.” 

56 Stettler v. O’Hara, 243 U. S. 629, 37 Sup. Ct. 475, 61 L. ed. 937 (1917). 
57 Td, 

58 Supra note 2. 

59 State v. Crowe, 130 Ark. 272, 197 S. W. 4 (1917). 

69 Williams v. Evans, 139 Minn. 32, 165 N. W. 495 (1917). 

61 Larson v. Rice, 100 Wash. 642, 171 Pac. 1037 (1918). 

62 Supra note 56. 
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ever, dissented in a rather interesting opinion,®* in the reasoning of 
which another judge concurred, although the latter stated he felt 
bound, because of the ruling of the Supreme Court in Stettler v. 
O’Hara, to support the majority opinion. 

The Minnesota court examined the question of State police power 
and liberty of contract and was of the opinion that if there were a 
reasonable basis for the legislative belief that the conditions which 
the law sought to remedy actually existed, and the law would rem- 
edy those conditions, it was for the legislature to determine the 
propriety of the legislation. This court thought the basis for the 
legislation existed. “In . . . economic strife, women as a class are 
not on an equality with men. . . . It is not necessary that we should 
hold that statutes of this kind applicable to men would be valid. We 
think it is clear that there is such an inequality or difference between 
men and women in the matter of ability to secure a just wage and in 
the consequences of an inadequate wage that the legislature may by 
law compensate for the difference.” * 

The Washington Court rested its decision squarely on the deci- 
sions of the Oregon Court and the U. S. Supreme Court in Stettler 
v. O’Hara.® 

The only indication of a State court questioning the validity of a 
minimum-wage law came in a Texas case® in which the law was 
upheld in the first hearing where the attack centered chiefly on the 
provisions of the law forbidding the discharge of an employee who 
testified before a wage board. In the second hearing the court re- 
versed and dismissed the case because the statute had been repealed 
in the meantime, but said: “There were questions in the mind of 
the court as to the validity of the law in question which are not dis- 
cussed in view of the repeal of the law.” ® 

In the light of these decisions Adkins v. Children’s Hospital,®* 
decided in 1923, was a disappointment to the proponents of minimum 
wage legislation. It is important to note, however, that it was the 
first decision on the validity of the wage-fixing provision handed 


63 State v. Crowe, 197 S. W. 4, 8. The dissenting Judge said: “I challenge 
the correctness of the assertion that there exists a discernible relation between 
the wages of women and their health or morals. . . . Nor is the health of wom- 
en as a class affected more by poverty, if at all, than that of men. If it is, 
then men who are charged with the duty of supporting wives and daughters 
should have their wages regulated by law too, when we enter upon the exer- 
cise of that governmental function. .. .” 

64 Supra note 60, 165 N. W. 495, 497. 

65 Supra notes 54 and 56. 

66 Poye v. Texas, 89 Texas Crim. Rep. 182, 230 S. W. 161 (1920). 

67 Thbid, 230 S. W. 161, 163. 

68 Supra note 2. 
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down by any court after the adoption of the Nineteenth Amendment. 
After analyzing the classes of cases in which laws limiting freedom 
of contract had been upheld,®® the court took cognizance of the im- 
portant change in the status of women” brought about by this Amend- 
ment and from that point on considers the principles of law involved 
on the same basis, apparently, as it would have considered them had 
the law been one applying both to men and women. A majority of 
the court was of the opinion that the law was unconstitutional. There 
were two dissenting opinions." The statements in the majority 
opinion relative to the fact that the law required the employer to 
pay a woman a certain amount without regard to the value of the 
service’? she rendered, was thought by many people to indicate that 
a law embodying this principle would be constitutional; and follow- 
ing the decision, a number of States** passed laws providing that the 


minimum wage should be based on the value of the service ren- 
dered. 


In four States having laws of the old type (cost-of-living base) 
there were court tests which resulted in decisions that the statutes 


69 Cf. Pound, Liberty of Contract (1909) 18 Yate L. J. 454. 


70261 U. S. 525, 553. The court pointed out the grounds upon which Muller 
v. Oregon (supra note 18) had been upheld and said: “But the ancient inequality 
of the sexes otherwise than physical as suggested in the Muller case has con- 
tinued ‘with diminishing intensity.’ In view of the great—not to say revolu- 
tionary—changes which have taken place since that utterance in the contractual, 
political, and civil status of women, culminating in the Nineteenth Amend- 
ment, it is not unreasonable to say that these differences have now come 
almost, if not quite to the vanishing point. In this aspect of the matter, while 
the phy sical differences must be recognized in appropriate cases . . . we cannot 
accept the doctrine that women of mature age, sui juris, require or may be 
subjected to restrictions upon their liberty of contract which could not law- 
fully be imposed in the case of men under similar circumstances.” 


71 Much has been made of the dissenting opinions in this case, but a point to 
which attention has not usually been called may be of interest here; that is, 
that Mr. Justice Holmes, although willing to concede that the statute was 
within the constitutional power of the legislature, completed his remarks by 
saying he doubted its wisdom. After stating that he should not be able to 
disagree with certain opinions concerning legislative power he added: “I 
should have my doubts, as I have them about this statute—but they would be 
whether the bill that has to be paid for every gain, although hidden as inter- 
stitial detriments, was not greater than the gain was worth: a matter that it 
is not for me to decide.” 261 U. S. 525, 571. 


72“The feature of this statute which perhaps more than any other puts upon 
it the stamp of invalidity is that it exacts from the employer an arbitrary 
payment for a purpose and upon a basis having no causal connection with the 
business, or the contract, or the work the employee engages to do... . A stat- 
ute requiring an employer to pay in money, to pay at prescribed and regular 
intervals, to pay the value of the services rendered, even to pay with fair 
relation to the extent of the benefit obtained from the services would be 
understandable.” 261 U. S. 525, 558. 


73 Conn., Ill., N. H., N. J., N. Y., Ohio, and R. I. In Massachusetts where 
there had been a nonmandatory minimum wage law for many years, a new 
law was passed in 1934 embodying the value-of-service principle. 
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were unconstitutional.’"* Other States having laws of the old type 
continued to administer them’® except Minnesota, where, without a 
court test, the law was assumed to be unconstitutional in so far as 
it applied to adult women.”® 

The first court test of the wage-fixing provision of a minimum- 
wage law embodying the value-of-the-service-rendered principle came 
in New York in 1936.°7 The New York Court of Appeals refused 
to distinguish the statute from the type of law considered in the 
Adkins case, and held this law unconstitutional too, apparently on 
the theory that the decision in the Adkins case banned any method 
of setting minimum wage standards. While certain passages in the 
decision of the U. S. Supreme Court in the same case when it was 
heard on certiorari ** may seem to support that theory, there is much 
to support the contention that if the New York Court of Appeals 
had interpreted the State law as requiring that a woman worker was 
to be paid the value of the service she rendered, and that such a re- 
quirement was constitutional,’® the decision would have been upheld.*®° 
It may well be asked upon what principle a State law requiring such 
a standard in wage contracts could be held to be unconstitutional.® 


74 Murphy v. Sardell, 269 U. S. 530, 46 Sup. Ct. 22, 70 L. ed. 396 (1925) 


(Arizona law); Donham v. West-Nelson Mfg. Co., 273 U. S. 657, 47 Sup. 
Ct. 343, 71 Law ed. 826 (1927) (Arkansas law); Topeka Laundry Company 
v. Court of Industrial Relations, 119 Kansas 12; 237 Pac. 1041 (1925); 
Folding Furniture Co. v. Industrial Commission, 300 Fed. 991 (1924) (Wis- 
consin law). 

75U. S. Department of Labor, Women’s Bureau, Bul. 144, Chart XII, 
Analysis of State Minimum Wage Orders. (Note the dates of the orders). 

76 Stevenson v. St. Clair, 161 Minn. 444, 201 N. W. 629 (1925). (Case 
concerned the application of the statute to minors.) 

77 People ex rel. Tipaldo v. Morehead, 270 N. Y. 233; 200 N. E. 799 (1936). 
Cf., Walker v. Chapman, No. 1170 decided Nov. 20, 1936 in U. S. Dist. Court 
for the Southern District of Ohio. Note (1937) 5 Geo. Wasu. L. R. 261. 
(Case not yet reported.) 

78 Supra note 3 

79In Walker v. Chapman, supra note 77, the U. S. District Court was of 
the opinion that a practically identical statute was distinguishable from the 
statute considered in the Adkins case and was constitutional. 

80 Regardless of what else the court said it must not be overlooked that it 
emphatically pointed out that it was considering the statute as interpreted by 
the New York court and that it was not at liberty to consider the petitioner’s 
argument based on the construction repudiated by that court. Morehead v. 
New York ex rel. Tipaldo, 298 U. S. 587, 609. Also that no application had 
been made for reconsideration of the constitutional principles decided in the 
Adkins case. The dissenting opinion on the other hand just as emphatically 
points out that the New York court has not construed the State statute but 
has passed upon the effect of the difference in that law and the law considered 
in the Adkins case “from the standpoint of the Federal Constitution. .. . 
The constitutional validity of a minimum wage statute like the New York 
act has not heretofore been passed upon by this court.” Jbid. p. 622. 

81 Decisions of Courts of Equity for centuries relieving from or refusing to 
enforce inequitable contracts, cases of constructive fraud, unfair dealing, in- 
adequacy of consideration, all afford ample precedent for the opinion that 
such a regulation of contract is not only constitutional but is one which equity 
demands. 
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The case of West Coast Hotel Company v. Parrish,®* however, makes 
an answer to the question unnecessary. Pointing out the limits of 
the opinion in the Morehead case** and frankly stating that it con- 
sidered the decision in the Adkins case “a departure from the true 
application of the principles governing the regulation by the State of 
the relation of employer and employed,” * the court upheld a Wash- 
ington State law, which, like the law considered in the Adkins case, 
requires that women be paid minimum wages based on the cost of 
living.** 
CoNCLUSION 


Obviously the argument that laws reducing hours of work are 
necessary for the protection of health cannot avail when the work 
day and week have been reduced to a reasonable number of hours. 
The combined efforts of State legislatures, labor unions, and pro- 
gressive business men have resulted in reducing hours of work for 
the majority of workers to a point where they can no longer be said 
to be detrimental to health. Admitting that some limitation in work- 
ing hours in the interest of health is still needed in some occupations 
or in some sections of the country, once this need has been met, the 
basis for further limitation of hours of work will probably be the 
need to remedy economic conditions—to reduce unemployment, to 
spread work, or to reach some similar objective. No court opinion 
of the past in hour limitation cases could reasonably be said to 
have advanced the theory that such an objective on the part of the 


82 Supra note 1. 

83 Supra note 3. 

84 Supra note 1, 57 Sup. Ct. 578, 584. 

85 In practice the result is probably about the same when a minimum wage is 
fixed on either the value of the service rendered or on the cost of living. 
For whatever amount may be said to represent the cost of living, if upon in- 
vestigation it should be found that a particular class of employers cannot pay 
that amount and keep their business going, it is obvious that a wage board is 
going to adjust its figures to what the employers can pay. It cannot afford 
to be in the position of making rulings which will ultimately cause women to 
lose their jobs. This variation in the amounts fixed for different classes of 
employers as well as for different classes of workers is shown by figures 
quoted by the court in the Adkins case, 261 U. S. 525, 556, and by the differ- 
ence in the wages set as shown in the wage orders reported in the U. S. 
Women’s Bureau’s bulletin, supra note 75. Note also that in the West Coast 
Hotel case, on the point that there should be a relation between the wages 
and the value of the services rendered, the court said, “It may be assumed 
that the minimum wage is fixed in consideration of the services that are per- 
formed in the particular occupations under normal conditions.” 57 Sup. Ct. 
578, 584. However, there is a vast difference in the legal principle applied in 
fixing wages from the standpoint of the cost of living and from the stand- 
point of the value of the services rendered. One is to protect health and 
welfare; the other may be used to give the worker his just due. The former 
results only in a prescribed minimum; the latter could and should be used to 
establish something better than a mere cost-of-living wage. Wages fairly 
should be measured by what the worker’s services contribute in earnings to 
the enterprise in which he is employed and he should be paid accordingly. 
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legislature would permit an interference with freedom of contract 
as heretofore defined. But the case of West Coast Hotel Co. v. 
Parrish®* points out a new line of approach. While it emphasizes 
the importance to society of its women workers and their well-being 
and health, and perhaps places the decision of the case on this ground, 
the opinion specifically provides another ground for decision*®’ in 
that it recognizes that industry, the economic condition of the work- 
ers, and the effect of unemployment on the State and society at 
large are of sufficient concern and so intimately tied up with general 
welfare that the State’s police power may reach out to correct evils 
therein. This is specifically recognized as to minimum wage legis- 
lation, and it follows as a matter of course that the same applies to 
hours. Consequently the West Coast case, may well be regarded 
as suggesting both in the field of wage and hour legislation a basis 
for the limitation of freedom of contract not heretofore indicated by 
the courts. 

The principles of law which have been followed in admitting the 
State’s power to establish maximum hours and minimum wages in 
the interest of health and the general welfare may easily be ex- 
tended to the establishment of maximum wages. The ability to main- 
tain health and an adequate standard of living (to which the mini- 


mum wage and maximum hour laws are directed) is affected also by 
the costs of food, housing, and all those commodities and services 
which enter into an adequate standard of living. If wages or service 
charges make the cost of these necessities beyond the reach of large 
groups of the population to the detriment of their health and the 
public welfare, and if the principles of West Coast Hotel Co. v. Par- 
rish, are sound, then the fixing of maximum wages* also is within 


86 Supra note 1. 


87 Supra note 1, p. 585. Chief Justice Hughes said: “There is an additional 
and compelling consideration which recent economic experience has brought 
into a strong light. The exploitation of a class of workers who are in an 
unequal position with respect to bargaining power and are thus relatively de- 
fenseless against the denial of a living wage is not only detrimental to their 
health and well-being but casts a direct burden for their support upon the 
community. What these workers lose in wages the taxpayers are called upon 
to pay. ... We may take judicial notice of the unparalleled demands for relief 
which arose during the recent period of depression. . . . The community may 
direct its law-making power to correct the abuse which springs from their 
(unconscionable employers) selfish disregard of the public interest.” 


88 This was pointed out by the court in the Adkins case, 261 U. S. 525, 560, 
561. “The power to fix high wages connotes, by like force of reasoning, the 
power to fix low wages. ... If for example, in the opinion of future law- 
makers, wages in the building trades shall become so high as to preclude people 
of ordinary means from building and owning homes, an authority which sus- 
tains the minimum wage will be invoked to support a maximum wage for build- 
ing laborers and artisans, and the same argument which has been here urged 
to strip the employer of his constitutional liberty of contract in one direction 
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the power of the State under appropriate circumstances today just as 
it was in the days of Elizabeth. 


In any case, the wisdom of the legislative regulation of freedom 
of contract both as regards hours and wages is a matter for deter- 
mination by the legislature, but the court’s opinion leaves the im- 
pression that the power to pass such legislation directed at the rem- 
edying of an economic condition detrimental to the public welfare will 
not be denied by the Judicial branch of the government. 


will be utilized to strip the employee of his constitutional liberty of contract 
in the opposite direction. A wrong decision does not end with itself: it is a 
precedent, and, with the swing of sentiment, its bad influence may run from 
one extremity of the arc to the other.” 
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EDITORIAL NOTES 


DELEGABILITY OF PoLicE Powrers To Non-MunicipaL Pusiic 
CoRPORATIONS IN Home RULE STATES 


A too slavish adherence to historically cramped and restricted in- 
terpretations of state constitutions prevents progress, and retards 
the development of legislation beneficial to the public interest. The 
application of a rigid and doctrinal interpretation is legalistic rather 
than legal, and invariably leads to overlooking and ignoring the gen- 
eral welfare in a zealous attempt to preserve the historically estab- 
lished patterns. 

Recognizing the value of an orderly port development, the Legis- 
lature of the State of California enacted the Port District Act,’ pro- 
viding a comprehensive plan for encouragement and betterment of 
ports and harbors throughout the state. The effectiveness of this 
desirable and beneficial statute has been denied, and the obvious in- 
tent of both the people and of their legislators is being frustrated by 
decisions which are hampered by an unduly narrow interpretation 
of one of the home rule provisions in the California Constitution.” 
As a result, the delegation by the state legislature of police power 
to port districts, as well as to other similar bodies,® is invalidated so 
as to render them useless. In rendering such agencies impotent as 
social instruments the decisions do not confine their unfortunate in- 
fluence to the ports alone, but through them, exert an unhappy effect 


on the entire hinterland, delaying and making more difficult, the 
progress of both. 


It is believed that a functional rather than a territorial approach 
to the effective sphere of the operations of a public corporation would 
assist in solving the problem. 


1Cauir. Stats. 1931, c. 1028, 1931 Dearing’s Gen. Laws, Act 3202. An 
act to provide for the creation, organization and government of port districts ; 
to enumerate the powers thereof; to authorize the incurring of indebtedness, 
the issuance of bonds and the levy and collection of taxes by such district; 
to authorize municipal corporations in such districts to surrender and transfer 
certain municipal powers and to grant certain municipal property to such dis- 
tricts for the purpose of carrying out the objects and purposes of this act. 

2 CALIFORNIA STATE CONSTITUTION, Article XI, section 11 of which states: 
“$11, Local, police, sanitary, and other regulations may be enforced. Any 
county, city, town, or township may make and enforce within its limits, all 
such local, police, sanitary, and other regulations as are not in conflict with 
general laws.” 

3In re Werner, 129 Cal. 567, 69 Pac. 97 (1900); Board of Harbor Com- 
missioners of Port of Eureka v. Excelsior Redwood Co., 88 Cal. 491, 26 
Pac. 375 (1891); Ex Parte Cox, 63 Cal. 21 (1883); Taylor v. Hughes, 62 
Cal. 38 (1882). 
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The following timely note along exactly this line is sounded in 
the President’s Message on Public Works Planning.* 


“There are many instances in which the present political sub- 
divisions are not so organized as to facilitate most advanta- 
geously the development, financing, construction, and operation 
of desirable public works. No one of the existing political sub- 
divisions may embrace the entire area that could be advan- 
tageously served by the undertaking. Often there is no unit in 
the area with the necessary administrative organization for the 
planning, construction, and operation of the development. . 
The most advantageous area for flood control, irrigation, soil 
conservation, port development, sewage disposal, electricity sup- 
ply, or for other functions may not coincide with the boundaries 
of any political subdivision. The existing units may not always 
be able to finance the operations. Consequently it has been 
necessary to devise new governmental instruments to carry on 
these functions. These new units have taken the form of special 
development authorities.” ® 

“The legal and functional hinderances that may possibly arise 
from the use of Federal authorities may make it necessary to 
rely upon State instruments. Authorities acting as State instru- 
ments are created by special law or under the operation of a 
general law.® Under a general law they are usually created by 
an existing State agency on a showing of local need, and the 
controlling board is appointed by the Governor or some other 
State appointing agency. Plans, construction, and financing may 
be made subject to control by some related State bureau. . 
Such a method of organization tends to promote development in 
accord with State administrative standards and in conformity 
with unified State plans. When the function being performed 
by the authority has a significance beyond the territorial con- 
fines this method of organization may be effective in represent- 
ing the general public interest. Port districts are an example 
of this; the port improvement is beneficial to the hinterland.” 7 


4H. R. Doc. No. 140, 75th Cong. Ist Sess. at 204. 

5 Id. at 204. 

6 In California, it has been said that a law is of a general nature only where 
it affects the whole of a class of persons or things. CALIFORNIA CONSTITUTION, 
1880, Art. IV, §25. Dudley v. Superior Court, 13 Cal. App. 271, 110 Pac. 146 
(1910) (second rehearing denied May 18, 1910). The legislature may classify 
subjects either of regulation or of procedure, and enact laws applicable to all 
within the same class, provided such laws apply equally to all persons em- 
braced within a class founded upon some natural or intrinsic or constitutional 
distinction and do not confer particular disabilities or burdensome conditions, 
in the exercise of a common right, upon a class of persons arbitrarily selected 
from the general body of those who stand in precisely the same relation to 
the subject of the law. Brooks v. Hyde, 37 Cal. 366 (1869). It is submitted 
that the California Port District Act is a general law and legislates upon a 
general subject touching the interest of the entire State. Though its applica- 
tion may be local, yet the act is operative for the benefit of the entire state, not 
for the people of any specified locality, even though the people of a territorial 
unit may avail themselves of the machinery set up by the Act in creating a 
local port district. 

7 President’s Message, Op. cit. supra note 4, at 205. 
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It can thus be seen that the real problem is the creation of a unit 
upon the basis of the function to be performed rather than the 
creation of one limited to territorial or preéxisting political bound- 
aries. In a home rule state, it is a matter of solving the relation of 
a proper interpretation of home rule in the narrow sense, and the 
subordination of home rule when the issue is of state-wide concern. 

In those States where home rule provisions, constitutional or 
legislative, do not operate as a deterrent, state legislatures have cre- 
ated innumerable public corporations to perform specific functions. 
Wherever a legislature has a right to accomplish a certain result, and 
that result is best attained by means of a corporation, it has the right 
to create such a corporation, and to endow it with the powers neces- 
sary to effect the desired and lawful purpose.® 

It is recognized that the lawmaking power, and the police power® 


are inherent and exclusive attributes of sovereignty,’® the expression 


8 Louisville Gas Co. v. Citizens Gas Light Co., 115 U. S. 683, 6 Sup. Ct. 265, 
29 L. ed. 510 (1885) ; Overshiner v. State, 156 Ind. 187, 59 N. E. 468 (1901) ; 
Scholle v. State, 90 Md. 729, 41 Atl. 326 (1900); Slaughter-House Cases, 16 
Wall. 36, 21 L. ed. 394 (U. S. 1872). Municipal or public corporations, boards, 
or commissions have been established for an almost endless variety of func- 
tions, as examples of which may be mentioned; devising a system of parks 
and boulevards. West Chicago Park Commissioners v. Western Union Tel. 
Co., 103 Ill. 33 (1882); Re Central Park Comrs., 51 Barb. (N. Y.) 277, 35 
How. Pr. 255 (N. Y. 1868). A plan of sewage, Re N. Y. P. E. Public 
Schools, 46 N. Y. 178 (1871); Nelson v. New York, 63 N. Y. 535 (1876). 
Providing an adequate and wholesome water supply, Re Zborowski, 68 N. Y. 
88 (1887); Clark v. Lyon, 68 N. Y. 609 (1877) (affirming without opinion). 
A merit or civil service system, Booth v. McGuinness, 78 N. J. L. 346, 75 
Atl. 455 (1910) ong pr, — of Cooley, J. in People v. Hurlbut, 24 
Mich. 44, 9 Am. Rep. 103 (1871) and discussing local self-government under 
the New Jersey system.) Preserving public health, and so forth, including 
dental commissions, plumbing commissions, irrigation commissions, drainage 
and reclamation districts, ad infinitum. Kingman v. Metropolitan Sewerage 
Com’rs., 153 Mass. 566, 27 N. E. 778 (1891); S. P. King v. Reed, 43 N. J. L. 
186 (1881) ; ; Barmore v. Robertson, 302 Ill. 422, 134 N. E. 815 (1922) ; a 
v. Walkerton Woodlawn Cemetery Association, 204 Ind. 693, 184 N. 537 
(1933); State ex rel. Kansas City Public Service Co. v. Latshaw, 328 Mo. 
909, 30 S. W. (2d) 105 (1930); State v. Jarmon, 25 S. W. (2d) 936 (Tex. 
1930) ; Swann v. City of Baltimore, 132 Md. 256, 103 Ai. 441 (1918). In the 
absence of express constitutional inhibition, laws of this character are gen- 
erally sustained. 

®It is doubtful whether there is any term in the law, capable of a greater 
and more varied definition than the one, “police power.” The United States 
Supreme Court has said that it is “easier to determine whether particular cases 
come within the general scope of the power than to give an abstract definition 
of the power itself, which will be in all respects accurate.” Slaughter-House 
Cases, supra note 8; Stone v. Mississippi, 101 U. S. 814, 11 Sup Ct. 814, 25 
L. ed. 1079 (1879) ; New Orleans Gas Co. v. Louisiana Light Co., 115 U. S. 
650, 6 Sup. Ct. 252, 29 L. ed. 516 (1885); Pearsall v. Great Northern R. Co., 
161 U. S. 646, 16 Sup. Ct. 705, 40 L. ed. 838 (1895). 

10 The power is clearly an attribute of sovereignty; a property of every 
sovereign state; and an essential of every civilized government. People v. 
Hupp, 53 Colo. 80, 123 Pac. 651 (1912); Chicago v. Bowman Dairy Co., 234 
Ill. 294, 84 N. E. 913 (1908); State v. Hyman, 98 Md. 596, 5 Atl. 6 (1904) ; 
People v. Budd, 117 N. Y. 1, 22 N. E. 670 (1889); Ives v. South Buffalo R 
Co., supra note 9 
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of which is given by the State.** Such power can neither be abdicated 
nor bargained away and it is not alienable even by express grant.’? 
Cooley states the general rule, “One of the settled maxims in con- 
stitutional law is, that the power conferred upon the legislature to 
make laws cannot be delegated by that department to any other body 
or authority.” 3% 

It is definitely settled in non-home rule states, however, that the 
above does not preclude the legislature from delegating authority to 
its municipal corporations, public corporations, or administrative 
boards, to act in matters properly within the sphere of such units. 
There is no inhibition on the power of the legislature, in such non- 
home rule States, to delegate authority in local affairs to local offi- 
cers.1* In some States however, constitutional provisions’® place 


11 The police power is inherent in each of the United States. Pierce v. 
New Hampshire, 46 U. S. 513, 5 How. 554, 12 L. ed. 279 (1847); Chicago v. 
Bowman Dairy Co., supra note 10; People v. Budd, supra note 10. It does 
not arise from grant, or delegation from or under any written constitution. 
State v. Gerhard, 145 Ind. 439, 44 N. E. 469 (1896); Blue v. Beach, 155 Ind. 
121, 56 N. E. 89 (1900); State v. Superior Court for King County, 67 Wash. 
37, 120 Pac. 861 (1912). 

12 Beer Co. v. Massachusetts, 97 U. S. 25, 24 L. ed. 989 (1878); Bacon v. 
Walker, 204 U. S. 311, 27 Sup. Ct. 289, 51 L. ed. 499 (1907); Noble State 
Bank v. Haskell, 219 U. S. 104 at 111, 31 Sup. Ct. 186, 55 L. ed. 112 (1911); 
City of Chicago v. M. and M. Hotel Co., 248 Ill. 264, 93 N. E. 753 (1911) ; 
Rossberg v. State, 111 Md. 394, 74 Atl. 581 (1909); City of Butte v. Mon- 
tana Independent Telephone Co., 50 Mont. 574, 148 Pac. 384 (1915); Baker: 
City Mutual Irrigation Co. v. Baker City, 58 Or. 306, 113 Pac. 9 (1911); 
City of Danville v. Hatcher, 101 Va. 523, 44 S. E. 723 (1903); 3 McQuItuin, 
MunicrpaL Corporations (2d ed. 1928) note 24, § 935. 

13 CooLEY, CONSTITUTIONAL LIMITATIONS (7th ed. 1903) 163. 

14 A study of the decisions relating to the exercise of the power under the 
general welfare clause, or the nature of police ordinances and regulations that 
may be enacted and enforced by a general grant of power, will disclose an 
increasing judicial inclination to accord to municipal authorities wider discre- 
tion in the reasonable and non-discriminatory exercise, in good faith, in the 
public interest, of the police power. 3 McQumuin, op. cit. supra note 
12, § 950. The courts uniformly regard the general welfare clause, or a gen- 
eral grant of power, as ample authority for the exercise of the broad and 
varied activity denominated “municipal police powers.” While no precise 
limits can be placed, the police power is not without its limitations, since it 
may not unreasonably invade private rights, Lochner v. New York, 198 U. S. 
45, 25 Sup. Ct. 539, 49 L. ed. 937 (1905) ; Helena v. Dwyer, 64 Ark. 424, 42 S. 
W. 1071 (1897) ; or violate rights protected by the federal or state constitutions. 
Henderson v. New York, 92 U. S. 23 L. ed. 543 (1875); Mugler v. 
Kansas, 123 U. S. 623, 8 Sup. Ct. an 31 L. ed. 205 (1887) ; Hennington Vv. 
Georgia, 163 U. S. 299, 16 Sup. Ct. 1086, 41 L. ed. 166 (1905); Jacobson v. 
Massachusetts, 197 U. S. 11, 25 Sup. Ct. 358, 49 L. ed. 643 (1905) ; Cali- 
fornia Reduction Co. v. Sanitary Reduction Works, 199 U. S. 306, 26 Sup. Ct. 
100, 50 L. ed. 204 (1905). Further limitations are established by the extent 
of the delegation which a state has made to the local subdivision. 

15 Many of the state constitutions forbid, in express terms, the legislature 
from passing any local or special laws incorporating cities, towns or villages, 
or changing or amending their charters, or laws affecting the internal affairs 
of municipal corporations. Robinson v. Schenck, =" Ind. 307, 1 N. E. 698 
(1890); State v. Haworth, 122 Ind. 462, 23 N. 946 (1890) ; Farnum v. 
Johnson, 62 Wis. 620, 22 N. W. 751 (1885) ; nahin v. Town of Revere, 
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restrictions on the legislatures which obstruct the passage of general 
laws, under the guise of protecting home rule. 

Article XI, Section 11 of the California Constitution,’® on its 
face seems to be an adequate grant of State police powers to the 
various municipal bodies. It is, in fact, a direct grant of power,’” 
which the legislature cannot limit so long as the exercise thereof 
does not conflict with any general law of the State.** This provision 
of the Constitution has been held to be not only a delegation of 
power by the people of the State to the local body, but it has also 
been held to be a limitation upon the power of the local body, and 
upon the power of the State legislature.’® 

As will appear in succeeding paragraphs, this section has been 
strictly construed as delegating police power to only those adminis- 
trative divisions specifically named; i. e., counties, cities, towns, and 
townships. It is to this extent, a reservation of the police power 
from the other categories of public corporations. That is to say, 
the legislature has no authority to delegate police power over matters 
of municipal or local concern to bodies other than those enumerated.” 
Thus the view seems to be, that instead of being a residuary power 
of the State, to be delegated as occasion demands, the local police 
power was, by the people, in the Constitution, given to counties, 
cities, towns, and townships, and to them alone.** 



































































182 Mass. 598, 66 N. E. 607 (1903); Parke v. Bradley, 204 Ala. 455, 86 So. 28 
(1920). It has also been settled by numerous decisions that the state may 
delegate the police power to subordinate boards and commissions, and that 
the reasonable and just exercise by them of the delegated power will be upheld, 
Downs v. Swann, 111 Md. 53, 73 Atl. 653 at 655 (1909). The Court cited 
as authority, Reetz v. Michigan, 188 U. S. 505, 23 Sup. Ct. 390, 47 L. ed. 563 
(1903); Singer v. State, 72 Md. 464, 19 Atl. 1044 (1890); State v. Broad- 
belt, 89 Md. 565, 43 Atl. 771 (1899); State v. Knowles, 90 Md. 646, 45 Atl. 
877 (1900); Scholle v. State, supra note 8; Watson v. State, 105 Md. 650, 
66 Atl. 635 (1907). cf, however, Tranter v. Allegheny County Authority, 
infra note 45. 

16 Supra note 2. 

17 Denton v. Vann, 8 Cal. App. 677, 97 Pac. 675 (1908). 

18 Fx Parte Ackerman, 6 Cal. App. 5, 91 Pac. 429 (1907); Boyd v. City of 
Sierra Madre, 41 Cal. App. 520, 183 Pac. 230 (1919); People v. Velarde, 45 
Cal. Arn. 520, 188 Pac. 59 (1920). 

19 Fx Parte Mingo, 190 Cal. 769, 214 Pac. 850 (1923); In Re Sic, 73 Cal. 
142, 14 Pac. 405 (1887). 

20“Under the rule of construction, ‘Expressio unius est exclusio alterius, 
the legislature has no authority to create other public corporate bodies, whether 
called districts, or by any other name, and clothe them with the power to make 
and enforce local, police, sanitary, and other regulations conferred by the 
oe upon counties, cities, towns, or townships.” In Re Werner, supra 
note J. 

21 Boyd v. City of Sierra Madre, supra note 18. The preservation of health, 
safety and welfare of city dwellers requires the enforcement of very different 
and usually more stringent police measures in such urban districts than are 
necessary in a state as a whole. It is almost everywhere considered more 
appropriate that each municipality of any particular size or density of popu- 
lation should make its own police regulations. As a general rule, a municipal 
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It is generally held that since the police power resides in the States 
in their sovereign capacities, it can be delegated to municipal cor- 
porations by the State legislatures; and such corporations may exer- 
cise the power to the extent of the delegation.2? In the view of the 
law, the State has all power necessary for the protection of the 
property, health and comfort of the public,** and may, within the 


corporation in a constitutional home rule state derives its power to enact local 


police regulations from the state constitution, and consequently can exercise 
only such police power as is fairly included in the grant of powers made b 
the constitution. Champer v. Greencastle, 138 Ind. 339, 35 N. E. 14 (1893); 
State v. Itzcovitch, 49 La. Ann. 366, 21 So. 544 (1897); St. Paul v. Robinson, 
129 Minn. 383, 152 N. W. 777 (1915). In California, it has been held that 
the police power of a city is derived from Art. XI, Sec. 11 of the constitution 
and not alone from the city’s charter. In Re Newell, 2 Cal. App. 767, 84 Pac. 
226 (1906); Dwyer v. City Council, 200 Cal. 505, 253 Pac. 932 (1927). 

22 McQUILLIN says, supra note 12, § 949, “From the beginning, the doctriné 
has obtained that the state may delegate to its municipalities a portion of its! 
police powers, to enable them to promote the peace, safety, morals, health, and 
general welfare of the local communities, especially to enact and enforce regu- 
lations so essential to crowded urban centers. The power to create munici- 
palities necessarily implies authority to confer upon them such police powers 
as may be necessary for their internal government.” Bliss v. Kraus, 16 Ohio 
St. 54 (1864); Williams v. Chicago, 266 Ill. 267, 107 N. E. 599 (1914) (re- 
hearing denied Feb. 3, 1915); Wice v. Chicago and N. W. Ry. Co., 193 IIl. 
351, 61 N. E. 1084, 56 L. R. A. 268 (1901); Stautenburgh v. Hennick, 129 
U. S. 141, 9 Sup. Ct. 256, 32 L. ed. 637 (1889); Covington v. East St. Louis, 
78 Ill. 548 (1875). It seems to be clear that the legislature may, within the 
limits of the constitution, give the municipal corporation all the powers such 
an artificial personality is capable of receiving, and make it, to use the ex- 
pression of the United States Supreme Court in Paulsen v. Portland, 149 
U. S. 30 at 38, 13 Sup. Ct. 750, 37 L. ed. 637 (1893), a “miniature State” 
within its locality. The police power inhere in the state, but if the state 
constitution does not forbid, the legislature may delegate a part of such 
power to the municipal corporations of the state, either in express terms or 
by implication, or to other subordinate subdivisions or state agencies, to be 
exercised concurrently with the state, or exclusively without state intervention, 
or the state constitution may vest in municipalities, or other duly constituted 
agencies, the authority to exercise specified portions of such power. 

3 McQuiILuin, op. cit. supra note 12, § 949. It is to be observed that the 
two above statements are to be confined to those states where constitutional 
provisions do not prohibit a delegation of power. 

23 The use of the power by the state or by the municipality extends to the 
protection of the lives, health and property of the citizens; and to the preserva- 
tion of good order and the public morals; Butcher’s Union Slaughterhouse Co. 
v. Crescent City Live-Stock Landing Co., 111 U. S. 746, 4 Sup. Ct. 352, 28 
L. ed. 585 (1884); to the restraint and punishment of crime; Mugler v. 
Kansas, supra note 14; and to the preservation of the general welfare of the 
community. Noel v. People, 187 Ill. 587, 58 N. E. 616 (1900). Under these 
broad limitations, the scope of the police power has expanded so that it can 
compass the requirements of changing social, economic and political conditions. 
State v. Creamer, 85 Ohio St. 349, 97 N. E. 602 (1912); State v. Peel Splint 
Coal Co., 36 W. Va. 802, 15 S. E. 1000 (1892). It was said in Whyte v. City 
of Sacramento, 65 Cal. App. 534, 224 Pac. 1008 at 1014 (1924), “The police 
power is elastic. Its precise limits cannot be defined. It may be so extended 
as to meet the exigencies or new conditions arising from time to time as essen- 
tial incidents of the incessant and seemingly illimitable progress of science and 
invention. As before stated, the exercise of the power is subject to no restraint 
other than that its crystallization into practical or concrete application must be 
reasonable. But what is a ‘reasonable’ exercise of the power is relative. It is 
dependent upon the character or nature of the conditions to be met or over- 
come.” 
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express and implied provisions of the State Constitution, delegate 
this power to its municipal corporations in such measure as may be 
deemed desirable for the best interests of the public.** 

In a recent California case,** the question of validity of the grant 
of police power to a port district came before the State Supreme 
Court. The municipality of Stockton, acting under the procedure 
established by the Port District Act,?* set up the Stockton Port Dis- 
trict. George F. Gilgert owned, and was in possession of a piece of 
real property situated within the exterior limits of the Stockton Port 
District. He had negotiated leases with certain oil companies for 
the erection of petroleum storage tanks on his land. Before this 
proposed development was completed, the Stockton Port District 
passed Ordinance 13, which, among other things, provided that it 
was unlawful to erect or install any tank or wharf at any place 
within a specified area of the Stockton Port District, and declared 
any violation of said Ordinance to be a misdemeanor, punishable 
by fine and imprisonment. 


24 Stautenburgh v. Hennick, supra note 22 at 147, 9 Sup. Ct. 256 (1889); 
Covington v. East St. Louis, supra note 22. 

25 George F. Gilgert, Plaintiff and Respondent, v. Stockton Port District, 
Port Commission of Stockton Port District, and P. E. Weston, Samuel Frank- 
enheimer, Otto E. Sandman, Newton Rutherford and Irving Martin, Sr., as 
Members of said Port Commission, Defendants and Appellants, 60 Pac. (2d) 
847 (1936). 

26 Supra note 1. The Act provides that a port district shall include one 
municipal corporation and unincorporated territory in any one county, provided 
that the territory of the district be contiguous, and provided that no municipal 
corporation shall be divided in the formation of said district. Under §2 of the 
act, to create a port district, a petition is filed with the clerk of the board of 
supervisors, signed by not less than 5 per cent. (5%) of the registered voters 
residing within the proposed port district, who voted at the last preceding gen- 
eral state election at which a governor was elected. After due hearing, §3 of 
the act provides for an election to be held to determine whether the port dis- 
trict shall be organized with the boundaries fixed by the board of supervisors. 
A port district, when set up, is governed by an appointed board of five members, 
as set forth in §4 of the act. Under §5, any port district established under this 
act is declared to be a public corporation created for municipal purposes. In 
addition to the customary general powers of perpetual succession, use of seal, 
authority to acquire and hold property, incur indebtedness and issue bonds, levy 
and collect taxes, et cetera; a port district is empowered to acquire, purchase, 
lease, construct, maintain, operate and regulate docks, warehouses, elevators, 
literage, towage facilities and so forth. A district may also provide for im- 
provement work within or without the territorial limits of the port district, 
when the doing of said work or improvement will aid commerce or navigation 
to or within the port district. Of particular concern here are the two following 
parts of the Act, §6: “Police Regulations. To enact necessary police regula- 
tions providing for the control of any waterway project of the United States, 
entering said district, and to prescribe the rules and regulations concerning the 
construction of wharves, docks, buildings and improvements of all types, con- 
templated thereon.” §6, part 12: “Fines. To prescribe fines, forfeitures and 
penalties for the violation of any provision of any ordinance, but no penalty 
shall exceed five hundred dollars ($500) or six (6) months’ imprisonment, or 
both.” In addition to these powers, there is in §6, part 19, a general grant of 
power to do and perform all necessary things to carry out the purposes of the 
Act, and the powers of the port district. 
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The Superior Court of San Joaquin County found that the Or- 
dinance was unconstitutional because the District had no legal au- 
thority to enact a zoning ordinance, or to provide in an ordinance 
any prohibitory restrictions as to the use of land, and for the addi- 
tional reason that the legislature, by means of the Port District Act, 
attempted to delegate to the District, authority to pass police regula- 
tions, which delegated powers the District was attempting to exercise. 

Defendants brought an appeal to the California Supreme Court, 
which body declared that while the legislature had power to delegate 
authority to a port commission to make reasonable rules and regu- 
lations for the administration of any pertinent branch of the State’s 
business, such board or commission could not declare a violation of 
its rules and regulations to be a crime. The Port District Act was 
held to be unconstitutional in so far as it attempted to delegate penal 
authority to the port district or its commission. Ordinance 13 was 
also held unconstitutional and void in so far as it purported to de- 
clare a violation of its provisions a misdemeanor and as such punish- 
able by fine and imprisonment.” 

The Court said that the question presented by appellant for deter- 
mination was, “Is it within the constitutional power of the legislature 
of the State of California to confer upon a public corporation created 
for governmental purposes, the authority to enact local police regula- 
tions germane to the purposes for which the corporation has been 
created, and provide a penalty for the violation of such a regula- 
tion ?” *8 

In deciding the question in the negative, the Court depended very 
largely on Article XI, Section 11 of the State Constitution,?® pro- 
viding that, “Any county, city, town, or township may make and 
enforce within its limits all such local, police, sanitary and other 
regulations as are not in conflict with general laws.” Using this as 
a measuring stick, the Court applied it to the principal case and found 
that port districts were not among the enumerated subdivisions to 
which the Constitution granted the right to make and enforce police 
regulations. Then, stating that it is a recognized rule of construction 
that the expression of one thing in a statute necessarily involves the 
exclusion of those not expressed, the Court reached the conclusion 
that police powers delegated to the Stockton Port District were un- 
constitutional. 

It is submitted that this decision fails to take into consideration 
the fact that there is a residuary police power in the State legislature 


27 Supra note 25 at 851. 
28 Td. at 848. 
29 CALIF. CONSTITUTION OF 1880. 
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to be delegated to public corporations which operate in matters of 
state-wide concern. The Port District Act touches the whole State 
of California. Even though the separate units which may be estab- 
lished by means of the machinery provided, are territorially limited 
in their operations, they are parts of a state-wide development scheme. 
The purpose of a port is not merely to serve adjacent territory, but 
to benefit the back country as well. Not only do the relatively few 
persons living within and contiguous to the port profit, but the entire 
population of a very extensive hinterland comes in for a much larger 
proportionate share in the benefits. It is hard to see how a legis- 
lative delegation of police power to such a port district is any inter- 
ference with home rule, or in what way the delegation deprives a city, 
town, or township of a fraction of its constitutionally given authority. 
The fact that state police power delegated to public corporations 
organized for special non-municipal purposes and in execution of 
a statewide program will be exercised in a “locality” should not 
necessarily classify it as “local” police power under the constitutional 
view of home rule. 

There must be a residuary police power in the State legislature to 
delegate to organizations of recognized state-wide operation. It 
cannot be maintained that there is no such residuary power, else the 
whole structure of state highway commissions, medical examining 
boards, state licensing bureaus and so on would fail for lack of au- 
thority to assess and enforce penalties for violations of their regu- 
lations.*° 

In the principal case, considerable reliance was placed upon the 
decision of In Re Werner,** construing certain action of a sanitary 
district. An act of March 31, 1891 ** authorized the formation of 
sanitary districts for the construction of sewers and other sanitary 
purposes. An amendment of March 26, 1895 ** conferred on these 
districts power to regulate disorderly resorts and to determine the 
qualifications of persons licensed to sell liquors. A sanitary district 
situated within a county adopted a resolution forbidding the sale of 
liquors at retail until the seller’s license was approved by the sanitary 


80In Ex Parte Ackerman, supra note 18, discussing the fact that the only 
limitation on Article XI, section 11 is that the local regulations must not con- 
flict with general laws, “By this is clearly meant that the Legislature may itself, 
by general laws, exercise the power conferred upon such cities, towns, and upon 
counties, and that local regulations adopted by municipal boards not in harmony 
with such general laws would, of course, be void and inoperative. In other 
words, the Legislature may itself exercise the power granted by the Constitu- 
tion, but cannot limit the exercise of such power either by itself or by the local 
governing bodies.” 

31 Supra note 3. 

82 Stats. 1891, 223. 

33 Stats. 1895, 85. 
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district. The act of 1895 was held unconstitutional, and hence the 
sanitary board’s regulation void, since the legislature had no power 
to delegate to corporations created by it, the right to act on a subject 
delegated by the constitution to counties, cities and towns. Here the 
same Section 11 of Article XI was cited with approval as authority 
for the proposition that the legislature could not create a public 
corporate body, regardless of what it was called and delegate to it 
power to make and enforce police regulations. 

There is an outstanding distinction between the principal case,* 
and In Re Werner.*® In the former, the matter is of direct im- 
portance to the whole state. It is concerned with the development 
of a port system for the local harbors which indent an extensive coast 
line, and as before noted, those harbors vitally affect the hinterland. 
In the latter case, the regulation of disorderly resorts, the sale of 
liquors, and the construction of sewers is of major importance to the 
local territory affected. While the people as a whole have a social 
interest in sanitation, it is subordinate to the local interest. Essen- 
tially, it is the distinction between a general and a local law. 

In Taylor v. Hughes,** the real issue was seen by the Court, and 
treated .ccordingly as a matter of general state-wide importance. 
Section 637 of the California Penal Code provided that failure to 
construct or repair a fish ladder after being ordered and notified by 
the Fish Commissioner, was a misdemeanor. ‘The Court refused a 
writ of certiorari to review a judgment of a Justice’s court finding 
defendant guilty of a violation of Section 637. In commenting on 
this case the Supreme Court of California said, “The running waters 
of the state of California are public property. One who obstructs 
them obstructs them under license or permission from the state, but 
only upon such conditions as to their use as the state may impose. 
It is therefore permissible for the state to impose such conditions 
upon that use as it may see fit, and in this case the requirement was 
that the person so obstructing the water should build an appliance 
to permit the free running of the fish up the stream.” 87 The Court’s 
language as to the running waters of the State being public property 


34 Supra note 25. 

35 Supra note 3. 

36 62 Cal. 38 (1882). It is recognized that the objection of a delegation of 
police power is not present in this case, but the actual problem in these situa- 
tions is deeper than the surface matter of mere delegation. The theory of con- 
stitutional interpretation followed by the California courts is that because of 
the express assignment of local police powers in the Constitution to counties, 
cities, towns, and townships, the exercise of such police powers is denied to the 
state. Therefore, the state has no local police power to delegate. This case, 
ae, recognizes such a police power in the state, regardless of its local 
effect. 

37 Schaezlein v. Cabaniss, 135 Cal. 466, 67 Pac. 755 (1902). 
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could well have been applied to the principal case, and might have 
served to save the statute. 

The stumbling block to the Port District Act,** the sanitary act,*® 
and the viticultural act,*° was primarily the ubiquitous Article XI, 
Section 11 of the State Constitution.* It has been said of this 
particular provision that it “. . . marks the passing, in California, 
of the standard American rule that such units** are but agents of the 
state, without power to do a single act beyond the boundaries set by 
the . . . legislature,** and the substitution of a constitutional status 
closely approaching that of the state in a federal system.” ** 

If each municipality is to be accorded a position comparable to 


38 Supra note 1. The Board of Harbor Commissioners of Port of Eureka v. 
Excelsior Redwood Co., supra note 3, involved a penalty assessed by the Com- 
missioners. Under the Pol. Code of California, §§ 2568, 2569, subd. 6, the Board 
of Harbor Commissioners of the Port of Eureka was empowered by the state 
legislature to make rules and regulations for the protection of navigation in 
Humboldt bay, and to impose penalties not exceeding $500 for the violation of 
such rules. The court said, conceding that the legislature could delegate to the 
board authority to make rules governing navigation on the Bay, the penalty 
for a violation is a legislative matter. The fixing of a maximum penalty was 
held not to cure the evil, for the vice lay in the fact that the legislature did not 
itself fix the penalty, and in the delegation of such legislative power to the 
plaintiff board. 

39 In Re Werner, supra note 3. 

40 In a state where viticulture is important, the protection of the vineyards 
would seem a matter of general concern. In Ex Parte Cox, 63 Cal. 21 (1883), 
an act of March 4, 1881 (Starts. 1881, 51) declared that an officer of the Board 
of State Viticultural Commissioners should have power, subject to approval of 
the Board, to declare and enforce quarantine regulations and that a wilful 
violation should be a misdemeanor. It was said that in so far as the act de- 
clared a wilful violation to be a misdemeanor, it was a delegation of legisla- 
tive power, and unconstitutional. See also Ex Parte Mclain, 190 Cal. 376, 212 
Pac. 620 (1923). 

41 Supra note 2. This clause confers an authority, uniformly construed to be 
“as broad as that of the legislature itself” in these fields and to be subject solely 
to the limitations specifically set forth. Odd Fellows’ Cemetery Ass’n. v. San 
Francisco, 140 Cal. 226, 73 Pac. 897 (1903); Denton v. Vann, supra note 17; 
Boyd v. City of Sierra Madre, supra note 18; In Re Isch, 174 Cal. 180, 162 
Pac. 1026 (1917). That is, that its exercise must be confined to the territorial 
limits of the corporate unit, and that in case of a conflict the state law shall 
prevail. Apparently a county’s authority goes only to those portions of its 
territory which are not included in a city or town. Ex Parte Roach, 104 Cal. 
272, 37 Pac. 1044 (1894); In Re Knight, 55 Cal. App. 511, 203 Pac. 777 (1921). 
The clause is justly termed “itself a charter for each municipal corporation in 
the state,” providing the minimum of their authority and power. Ex Parte 
Campbell, 74 Cal. 20, 15 Pac. 318 (1887). “The legislature has no authority 
to limit the exercise of the power thus directly conferred . . . by organic law.” 
Ex Parte Ackerman, supra note 18; Ex Parte Daniels, 183 Cal. 636, 192 Pac. 
442 (1920). According to the words of Article XI, Section 11, the only limita- 
tion is that a law passed thereunder must not conflict with general laws. As a 
result it has been left to the courts to decide that harmony or conflict. Grant, 
Penal Ordinances in California (1936) 24 Ca. L. Rev. 123, note 66, 133; 
Grant, Municipal Ordinances Supplementing Criminal Laws (1936), 9 So. Cat. 
L. Rev. 95. 

42 T.e., counties, cities, towns and townships. 

43 Ryan v. City of New York, 177 N. Y. 271, 69 N. E. 599 (1904). 

44 For a discussion see Grant, Penal Ordinances in California, supra note 41. 
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a state and the constitution so narrowly interpreted as to make no 
distinction between local territorial corporations and state functional 
corporations, with perhaps localized operation, the power of the 
state to make the most effective use of the rapidly developing func- 
tionally differentiated public corporation is seriously hampered.*® 
CHarLES ArtH LA Farce. 


LEGISLATION: FEDERAL LICENSING OF INTERSTATE BUSINESSES— 
THE O’MAnoney BILL 


The purpose of this note is to present a brief analysis of the 
O’Mahoney Bill for federal licensing of interstate businesses‘ from 
the point of view of background, scope and constitutionality. 

Federal licensing of interstate business and federal incorporation 
of interstate business, although different in legal implications, are 
historically associated.?, They will not be distinguished in discussing 
the background of the O’Mahoney Bill. 

Although federal incorporation was mentioned by Hamilton as 
early as 1791,° it was not until the period between 1904 and 1920 that 
the measure received serious attention. During that period a federal 
incorporation act was advocated by President Taft, and was discussed 
by Presidents Roosevelt and Wilson.* Strangely enough at that time 
leading men of industry and leading legal scholars cooperated in 
proposing federal incorporation. The spokesmen for these usually 
divergent viewpoints, however, were motivated by different consid- 
erations. Judge Gary, representing industry, regarded federal incor- 
poration or licensing as a means of freeing business from conflicting 
state legislation and jurisdiction, and from the operation of the anti- 


45 A recent Pennsylvania case managed to avoid the home rule and constitu- 
tional obstructions. Tranter v. Allegheny County Authority, 316 Pa. 65, 173 
Atl. 289 (1934). The Supreme Court of Pennsylvania said that the authority, 
a corporation organized by general act to take over county highways for the 
purpose of making self- liquidating improvements, was not a special commission 
or a private corporation or association within the constitutional provision pro- 
hibiting delegation of power to make, ag bg or interfere with municipal 
improvements. (16 PS §§ 4160-1; Const. Art. 3, § 20.) 

1S. 10, 75 Cong., Ist Sess. 


2See Report of Federal Trade Commission No. 69-A. This is a valuable 
compilation of proposals and views for and against federal incorporation or 
licensing of corporations. It contains a bibliography at page 137. 

3 FEDERALIST (Fords ed.) 657. In arguing for the constitutionality of the 
act under which the First Bank of the United States was incorporated, Hamil- 
ton argued that the power existed in Congress under the Commerce Clause to 
create trading corporations. 


4 Report, supra note 2 at 16. 
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trust laws.° Legal writers favored federal incorporation as a method 
of industrial regulation in the public interest.® 

After 1920 public interest in federal incorporation apparently 
waned.’ On August 5, 1935, however, after the Supreme Court had 
invalidated the N. I. R. A., Senator O’Mahoney introduced the bill 
that is the subject of this note. It did not then receive serious con- 
sideration. Since that time, however, public and official sentiment 
has changed. Senator O’Mahoney reintroduced his bill into Con- 
gress on January 6, 1937. Final action on the bill has been delayed, 
principally because of Congressional preoccupation with President 
Roosevelt’s judiciary bill. There is at present, however, widespread 
interest in the persistently reoccurring subject of federal incorpora- 
tion. It is believed that this interest will insure a thorough hearing 
for the O’Mahoney bill sometime during the present session of 
Congress. 

The O’Mahoney bill is divided into four titles. Title I provides 
that all businesses, whether corporations, partnerships or individuals, 
shall be required to secure a Federal license as a condition to the right 
to engage in interstate commerce. 

Title II applies solely to corporations. It provides that no corpora- 
tion shall engage in interstate commerce without complying with a 
series of detailed provisions designed to protect stockholders, in- 
vestors and the public. 

Title III provides for the voluntary establishment of federal cor- 
porations. 

Title 1V provides that goods produced in any state under condi- 
tions not conforming to the labor and fair trade standards of Title I 
shall be (1) divested of their interstate character and subjected to 
the laws of the state of destination as soon as such goods arrive 
within such state; and (2) prohibited from being shipped in inter- 
state commerce where such goods are intended by any person inter- 


ested therein to be used or sold contrary to the laws of the state of - 


destination. 


5 Id. at 22. . 

6 Chaplin, National Incorporation (1905) 5 Cov. L. Rev. 415 (advocates fed- 
eral incorporation and argues for its legality, citing cases); Wilgus, Federal 
License or National Incorporation (1905) 3 Micn. L. Rev. 264 (favors na- 
tional incorporation) ; Watkins, Federal Incorporation (1918) 17 Micu. L. 
REv. 64, 145, 238. 

7 The success of President Harding’s “back to normalcy campaign” in 1920 
indicated the temper of the times. A war weary country was not interested in 
reform. As the post war boom developed this viewpoint became even more 
pronounced. 

8 There has undoubtedly been a revival, lately, of public interest in the aims 
and purposes, if not the methods, of the invalid N. I. R. A. President Roose- 
velt’s landslide victory of November last has been interpreted by many as 
showing popular approval of further trade regulation and social legislation. 
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Title IV was not included in the original bill introduced in 1935. 
It is obviously intended to broaden the application of the principle 
underlying the Hawes-Cooper Act® and the Ashurst-Sumners Act?° 
dealing with prison-made goods, and to take advantage of the recent 
Supreme Court decision upholding the Ashurst-Sumners Act.’? The 
legal problems inherent in Title IV are interesting, but are not par- 
ticularly related to those of federal incorporation or licensing. A 
discussion of these problems is beyond the scope of this note.” 

Title I provides three principal prerequisites to the granting of a 
federal license. 1—The licensee must agree not to discriminate 
against female employees doing substantially the same work as male 
employees. 2—The licensee must not employ children under sixteen 
years of age, nor children under eighteen years of age in hazardous 
occupations. 3—The licensee must protect and guarantee his em- 
ployees’ right to collective bargaining. 

This title provides for the enlargement of the Federal Trade Com- 
mission from five to nine members. Business, labor and government 
are to be represented in the commission by three members each. The 
enlarged Federal Trade Commission is given authority to institute a 
comprehensive plan of industrial investigation. It is authorized to 
call national industrial conferences in which capital, labor and the 
public will be represented. Upon the background of fact established 
by these conferences the Federal Trade Commission is authorized to 
submit to Congress specific proposals looking to the rehabilitation, 
coordination and orderly development of the basic industries. In 
this connection the commission is empowered to consider such ques- 
tions as hours of labor, minimum wages and methods of unfair com- 
petition, keeping in mind the special problems of the various indus- 
tries and of the various sections of the country. It will be seen that 
there is here no question of a delegation of legislative authority to 
the Federal Trade Commission. Any proposal developed by the 
Commission must be submitted to Congress as a specific bill to be 
finally passed on by Congress alone. 


The Commission is authorized to issue licenses upon hearings. It 
may, however, if necessary to prevent interruption of industry, grant 
blanket licenses. The Commission may also on its own initiative, 
after a hearing, determine as a matter of fact that the conduct of a 





945 Star. 1084 (1929), 49 U. S. C. §60 (1934). 
1049 Star. 494 (1935), 49 U. S. C. Supp. I, § 61-64 (1935). 
11 Whitfield v. State of Ohio, 297 U. S. 431, 56 Sup. Ct. 532 (1936). 


12 See note (1936) 5 Geo. WAsu. L. Rev. 100 for an evaluation of the prob- 
lems inherent in the Whitfield case. 
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business interferes with the national scope of commerce in such a 
manner as to defeat the purpose of the act. Upon that finding the 
business will become subject to the act. 

One obviously important purpose of the bill is to facilitate wages 
and hours regulation by enlarging the scope of collective bargaining. 
Company unions are frowned upon by a provision precluding em- 
ployers from interfering with, dominating, or contributing financial 
support to any labor organization. Additional teeth are put into the 
national Labor Relations Act by requiring licensees to comply with 
the provisions of that act. As further aids to the fundamental con- 
dition requiring employers to guarantee collective bargaining the act 
has two interesting provisions. The Federal Trade Commission is 
required to secure the production, cost, price, and profit records of 
the employer and place them at the disposal of the bargaining repre- 
sentative of the employees. Also the Commission is authorized to 
revoke the license of an employer who is instrumental in having the 
police or militia called out in any labor dispute where the Commission 
finds the employer at fault. The Commission is given the general 
power to revoke licenses for cause after a hearing; however, there 
is a provision providing for a court review, if desired, of the Com- 
mission’s action in this respect. 

Agricultural production is not within the scope of the act. Common 
carriers, licensees under the Communication Act of 1934 in so far as 
such licensees are engaged in radio broadcasting, banking or insur- 
ance corporations, newspaper corporations, and companies incor- 
porated under the China Trade Act of 1922 are specifically exempted 
from the operation of the act. 

From this summary it can be seen that Title I is merely a frame- 
work. Its true scope and content can only be measured in the light 
of two fundamental imponderables. These are, first, the future 
activities of the proposed enlarged Federal Trade Commission, and 
secondly, the extent to which future Congresses will assist the Com- 
mission by supplementary legislation. 

Whereas, as indicated above, Title I is somewhat in the nature of 
an outline, Title II, on the contrary, is quite specific in laying down 
mandatory conditions prerequisite to the granting of a license. 

A corporation is required to have its chief place of business in the 
state of its incorporation.** A corporation shall have no power to 
hold the stock of any other corporation, unless it had such power on 
the date of the enactment of this act and unless the latter corporation 


18 It is interesting to note that a single office building in Wilmington, Dela- 
ware, is the technical headquarters of thousands of firms, actually operating 
in every state in the union. 
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is a subsidiary of the former. A corporation shall have no power 
outside its own state which it does not have within it. A corporation 
must make a full accounting to its subsidiary annually, and vice versa. 
A corporation shall have no nonvoting stock. A corporation holding 
stock cannot vote it, but stockholders of the corporation may vote 
their pro rata share. Officers and directors of a corporation must 
own stock in the corporation. 

Every officer and director of a corporation subject to the act shall 
be a trustee of the stockholders of such corporation. Each officer 
or director shall be liable in damages for any money or property that 
may be paid to a corporation in which he may be a director or officer, 
or in which he may own more than five per centum of the corporate 
stock or other securities. Such officer or director shall take no profit 
other than his salary, nor shall he take any bonus except by vote of 
the stockholders. 

The capital stock of a corporation must be fully paid up. Payment 
in property or service must be on court order after finding of fair 
value. The corporation must file with the Federal Trade Commis- 
sion a certificate that it intends to engage in commerce subject to all 
acts of Congress. The bill provides that corporate surpluses above 
an unspecified percentage shall be distributed to stockholders, except 
that where the stockholder’s dividends in the preceding year amounted 
to more than ten percentum a plan for employee profit sharing shall 
be devised under authority of the stockholders. It is provided, how- 
ever, that a court, upon application by a corporation, may allow the 
corporation to retain additional surplus upon a proper showing of 
corporate necessity. 

An extremely interesting feature of the bill is its provision for 
“corporation representatives.” An absent stockholder may vote by 
proxy only through such corporate representatives. These repre- 
sentatives are appointed by the Federal Trade Commission after 
examination in corporate finance and commercial law. The Federal 
Trade Commission is required to appoint an adequate number of 
these representatives in each state. The compensation of a repre- 
sentative is to be paid half by the Federal Trade Commission and 
half by the corporations whose meetings he attends." 


14 Senator O’Mahoney, in giving his conception of corporation representa- 
tives has said: “These corporation representatives are not in any sense the 
agents of the Federal Trade Commission or of any other branch of the govern- 
ment. They are intended to be a professional class, like certified public ac- 
countants to whom the small stockholder may with confidence send his proxy 
so that he may have the assurance that he will be represented in corporation 
meetings by a competent person who has no interest to serve except the interest 
of the stockholder.” Speech of Hon. Joseph C. O’Mahoney of Wyoming in 
Senate of the United States, August 6, 1935. 79 Cong. Rec. 12551 (1935). 
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It may be seen at a glance that the regulation which is the thesis 
of Title II is designed as an answer to the vital question of how 
corporate reform may best be accomplished.** That such reform is 
imperative is universally admitted today..* A discussion of the 
efficacy of the means here adopted to accomplish this reform is be- 
yond the scope of this note. 

Title III is a complete federal incorporation act. It is not com- 
pulsory, but may be taken advantage of, if at all, by voluntary action. 
The act is too detailed and technical for lengthy consideration here. 
It will suffice to say that the provisions of Title II regulating the 
structure of state corporations indicate the character of the provisions 
of Title III creating federal corporations. 

Under the provisions of Title III it is difficult to find many advan- 
tages to be gained by federal incorporation. Three might be tenta- 
tively stated. Instead of being restricted to the state of incorporation 
a federal corporation could have its principle place of business any- 
where within the jurisdiction of the federal government. Secondly, 
where the amount in controversy is two thousand dollars or more a 
federal corporation may only be sued in the federal courts. Thirdly, 


only federal corporations may use the title “National Corporations” 
in their name. 


15 Jd. at 12552. Senator O’Mahoney said “This bill . . . would put an end 
to the most flagrant abuses of corporate power. It would solve the holding 
company problem by giving to the stockholders of the companies which are 
strangled in the holding company net the voting power to control their own 
capital. It would protect the rights of minority stockholders. It would mean 
actual self-government in industry and would put an end to the expansion of 
bureaucracy. It would confine the government to its proper sphere, which is 
not to run the businesses of the country but to prevent one citizen or class of 
citizens from taking advantage of the rest. It would mean a real distribution 
of the wealth of the country, not in the sense of destroying or distributing 
capital assets but by providing for a more equitable distribution of national 
income. Because it would do that it would stimulate business.” 

16JIn explaining the growth of concentrated corporate power Mr. Justice 
Brandies has said: “The removal by the leading industrial states of the limita- 
tion upon the size and powers of business corporations appears to have been 
due, not to their conviction that maintenance of the restriction was undesirable 
in itself, but to the conviction that it was futile to insist upon them because 
local restriction would be circumvented by foreign incorporation. Indeed, local 
restriction seemed worse than futile. Lesser states, eager for the revenue 
derived from the traffic in charters, had removed safeguards from their own 
incorporation laws. Companies were early formed to provide charters for 
corporations in states where the cost was lowest and the laws least restrictive. 
The states joined in advertising their wares. The race was one not of dili- 
gence but of laxity. Incorporation under such laws was possible; and the 
great industrial states yielded in order not to lose wholly the prospects of the 
revenue and the control incident to domestic incorporation.” Dissenting opin- 
ion, Liggett Co. v. Lee, 288 U. S. 517, 557-560, 53 Sup. Ct. 481, 493, 77 L. ed. 
929, 948-951 (1933). The divorce of corporate ownership from corporate 
control is developed in BERLE AND MEANS, THE MODERN CORPORATION AND 
PrivATeE Property (1932). A familiarity with this valuable book is almost 
indispensable to one desiring to understand the ramifications of modern cor- 
porate practises and their implications. 
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In concluding this summary and analysis of the O’Mahoney Bill it 
may be said that the bill attempts the solution of some of the most 
pressing problems of our era. Social legislation, trade regulation, 
and corporate reform in the public interest are subjects that are en- 
gaging the attention of the entire civilized world. The proponents?’ 
and opponents** of this bill will differ over the question of approach 
to the solution of problems whose existence is admitted by everyone. 

A discussion of the action of a future Supreme Court when faced 
with a controversy that may arise from the provisions of a bill that 
has not been passed is not without difficulty. At this point it is not 
possible to state with any certainty the constitutional difficulties that 
might arise over the varied provisions of this proposed bill. All that 
can be stated with confidence is that the bill presents again in new 
form that most difficult question: what are the limits of the com- 
merce power? Or specifically, may Congress, under the commerce 
power, license a business to engage in interstate commerce and as a 
prerequisite to such licensing regulate the manufacturing and retail- 
ing activities, and the corporate structure of that business ??® 





17 The theory that federal control over corporations is within the spirit and 
purpose of our constitutional framework was expressed to the writer by 
Senator O’Mahoney. Senator O’Mahoney pointed out that a state corpora- 
tion, by operating nationally under a wide grant of power, may in a very real 
way regulate interstate commerce; that this may and does result even though 
the state, from whom alone the corporation derives its existence and powers, 
is itself precluded by express terms of the Constitution from effecting such 
regulation. 

Report, supra note 2—This bulletin contains many factual arguments sup- 
porting the type of control exemplified in the O’Mahoney Bill. 


18 Lee, Berlock, Federal Incorporation (1935) 49 Harv. L. Rev. 396. The 
author states at page 425: “Alternative suggestions have been made for har- 
nessing the corporate system within the shafts of social control. They include 
a limited federal control to negative the most pernicious features of the sys- 
tem; the use of the federal taxing power to discourage excessive size, inter- 
locking controls, and inordinate territorial expansion; uniform state laws and 
the creation of federal civil remedies to discourage violation of the fiduciary 
principle; limitation upon the comparative immunity of foreign corporations 
from state regulation; and various other methods for the development of 
effective state control with federal assistance and encouragement.” And in 
summary Mr. Berlock says at page 425: “That effective subjection of the 
corporate system of economic development to the interests of society as a 
whole is a major problem of modern social organization: that to vest the 
unlimited control of this system in the central government of the nation involves 
dangers perhaps greater than those sought to be avoided, that other effective 
means to accomplish the desired end should and doubtless can be devised.” 


19 Title I, Sec. 2 of the O’Mahoney bill contains a definition of interstate 
commerce. “ ‘Commerce’ shall mean trade or commerce in all its branches .. . 
among the several states . ..; the collection of raw materials and equipment 
in commerce for the production and the production of any article or commodity 
to enter the flow of, or which affects commercial intercourse . . . among the 
several states . . ., and the sale or transportation of any article or commodity 
so produced in the course of commerce as above defined to retail dealers in 
any state....” It is interesting to speculate on the effect of a Congressional 
definition of interstate commerce. Unquestionably Congress has the power to 
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The answer to this question involves a consideration of one of the 
most debatable lines of decisions that may be found in the reports. 
A statement as to the course a future court may take when again 
: confronted with this bed-rock consideration of the structure of 
American federalism is, at best, a prediction of the unpredictable. 
Such determinings lie in a hazy and intangible field of speculation ; 
speculation, among other things, as to the social, economic, and philo- 
sophic perspective of the individual members of a future court.”° 
Such speculation here would be an unwarranted exercise of temerity. 
The conception of the federal commerce power as expressed by 
Chief Justice Marshall in Gibbons v. Ogden,” decided in 1824, was 
that the power granted by the Constitution and read in the light of 
the Supremacy Clause** existed completely unaffected by the co- 
existence of the States and their power. The conception of this 
power as expressed by Mr. Justice Day in Hammer v. Dagenhart,”* 
decided in 1918, was that it could not be used to effect regulation 





define the terms of the Constitution, but it is equally certain that the Supreme 
Court may pass on the reasonableness of the definition. Ultimately it would 
appear that the effect of such a definition would depend on the degree of 
emphasis given by the Court to its doctrine of the presumption of constitu- 
tionality of Congressional enactments. That the court has at times given lip 
service only to this doctrine is the theme of perhaps the most effective argu- 
ment now being advanced in the current attack on the Supreme Court. 

20 See Powell, The Judiciality of Minimum-Wage Legislation (1924) 37 
Harv. L. Rev. 545. After showing that “a total of thirty-two judges voted 
in favor of the constitutionality of minimum-wage legislation and nine judges 
voted against it,’ page 549, the writer, at page 552, makes this summary: 
“suffice it to say that minimum-wage legislation is now unconstitutional, not 
because the Constitution makes it so, not because its economic results or its 
economic propensities would move a majority of judges to think so, but be- 
cause it chanced not to come before a particular Supreme Court bench which 
could not muster a majority against it and chanced to be presented at the 
succeeding term when the requisite, but no more than requisite, majority was 
sitting. . . . Such is the only possible realistic account of the reason why mini- 
mum-wage legislation is unconstitutional.” This statement by Professor Powell 
takes on a new significance in the light of the decision of the Supreme Court 
on March 29, 1937, in the Washington Minimum-Wage Law case. At that 
time the Supreme Court specifically overruled its prior decision and declared 
minimum-wage legislation to be constitutional. Cf., Marshino and O’Malley, 
— and Hour Legislation before the Courts (1937) 5 Geo. Wasu. L. REv. 
219 Wheat. 1, 6 L. ed. 23 (U. S. 1824). 


22 Marshall, speaking of the application of the supremacy clause to state 
laws, said that it “is to such acts of the State legislature as do not transcend 
their powers, but, though enacted in the execution of acknowledged State 
powers, interfere with, or are contrary to the laws of Congress made in pur- 
suance of the Constitution, or some treaty made under the authority of the 
United States. In every such case, the act of Congress, or the treaty, is 
supreme; and the law of the State, though in the exercise of powers not con- 
troverted, must yield to it.” Jd. at 210-11, 6 L. ed. at 73. 

23 247 U. S. 251, 38 Sup. Ct. 529, 62 L. ed. 1101 (1918). In the Dagenhart 
case by a five to four decision the Court held invalid an act of Congress pro- 
hibiting the movement in interstate commerce of goods in the manufacture of 
which child labor had participated. 
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over subject matter the regulation of which had been reserved to the 
States.** That these concepts are divergent is apparent. 

A recent and thoughtful exposition of the manner in which the 
Supreme Court has arrived at the latter conclusion after starting 
with the former is contained in a treatise by Professor Corwin of 
Princeton.*® Professor Corwin states that though the Dagenhart 
Case “is shockingly lacking in precedential antecedents, it does have 
certain doctrinal antecedents.”** These doctrinal antecedents are 
summed up by the author in the following six propositions, “I. That 
the framers of the Constitution conferred upon Congress the power 
to regulate commerce among the States with a different intent than 
the power to regulate foreign commerce, with the result that the 
former power is of less scope than the latter power. II. That the 
power to regulate commerce does not include the power to prohibit 
it. III. That while Congress has power to restrain commerce among 
the States for the benefit of such commerce, this power is not available 
for the promotion of the general welfare in other respects. IV. That 
the reserved powers of the States constitute a limitation upon Con- 
gress’s power to regulate commerce among the States, and serve to 
withdraw certain matters from the jurisdiction of the latter power. 
V. That production is a subject which is segregated to the reserved 
powers of the States, and so lies outside the range of Congress’s 
power to regulate commerce among the States. VI. That Congress’s 
purpose in enacting a measure is a judicially enforcable test of the 
validity of such measure if it invades the ordinary domain of the 
States.” *7 

The treatise is devoted to an evaluation of the merits of these six 
propositions. Professor Corwin finds from a detailed examination 
of the cases that the theory of the commerce power implied in the 
propositions is unsound. He says: “Three things may be said of it: 
first, that it has no logical basis in the constitution itself; secondly, 
that its historical foundations are about equally shaky; thirdly, that 





24In the dissenting opinion to the Dagenhart case Justice Holmes said: 
“The question then is narrowed to whether the exercise of its otherwise Con- 
stitutional power by Congress can be pronounced unconstitutional because of 
its possible reaction upon the conduct of the states in a matter upon which I 
have admitted that they are free from direct control. I should have thought 
that that matter had been disposed of so fully as to leave no room for doubt. 
I should have thought that the most conspicuous decisions of this court had 
made it clear that the power to regulate commerce and other constitutional 
powers could not be cut down or qualified by the fact that it might interfere 
with the carrying out of the domestic policy of any state.” Jd. at 278, 38 Sup. 
Ct. at 533, 62 L. ed. at 1108. 

25 CoRWIN, THE COMMERCE PowER VERSUS STATES RIGHT (1936). 

26 Jd. at 18. 

27 Id. at 18-19. 
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its standing in the decisions of the last forty years, the era of laissez- 
faire-ism on the Bench is equivocal, that it is open to challenge and 
contradiction from many decisions of the same period.” ** 

It may be stated that the decisions and opinions of the Court in 
the Lottery Case,”® the Hoke Case,*° the Minnesota Rate Cases,** 
and the Shreveport Case** cannot be reconciled with the acceptance 
of Proposition IV. Yet it is true that Proposition V, which Profes- 
sor Corwin states—and it is submitted accurately states—is a corol- 
lary to Proposition IV, is today a vital principle of Constitutional 
law and theory. Certainly the language of the majority of the court 
in the recent Carter Coal Co. Case** clarified and reaffirmed the 
Court’s previous stand that production, no matter how extensive its 
effect may be on interstate commerce, is, in its effect on such com- 
merce, intrinsically “indirect.” In other words, in reiterating its old 
distinction of “direct” and “indirect” burden on interstate commerce, 
the Court in effect said that regardless of the actualities of the par- 
ticular case the effect of production on interstate commerce is always 
indirect. 

It is submitted that this “mechanical jurisprudence’ is a tool ill 
adapted to the construction of the constitution.** The Constitution 
gives Congress the power to regulate commerce among the States. 
The Supreme Court has said that Congressional regulation of com- 
merce shall not extend to the regulation of things which affect inter- 
state commerce indirectly. Granting the validity of the judge-made 
“indirect effect” limitation on federal power,** it would seem that a 





28 Jd. at 253. 
29 Champion v. Ames, 188 U. S. 321, 23 Sup. Ct. 321, 47 L. ed. 492 (1902). 
80 Hoke v. United States, 277 U. S. 308, 33 Sup. Ct. 281, 57 L. ed. 523 (1913). 
31 230 U. S. 352, 33 Sup. Ct. 729, 57 L. ed. 1511 (1913). 

32 234 U. S. 342, 34 Sup. Ct. 833, 58 L. ed. 1341 (1914). 
83 Carter v. Carter Coal Co., 298 U. S. 238, 56 Sup. Ct. 855, 80 L. ed. 749 

(1936) (The Guffey Coal Bill case). 

34 See Note (1936) 5 Geo. Wasu. L. Rev. 89, at 97. 

35In Missouri v. Holland, 252 U. S. 416, Mr. Justice Holmes said: “When 
we are dealing with words that also are a constituent act like the Constitution 
of the United States, we must realize that they have called into life a being 
the development of which could not have been foreseen completely by the most 
gifted of its begetters. It was enough for them to realize or to hope that they 
had created an organism; it has taken a century and has cost their successors 
much sweat and blood to prove that they created a nation. The case before us 
must be considered in the light of our whole experience and not merely in that 
of what was said a hundred years ago.” These sentiments are in striking 
contrast with the results reached in recent cases. Now that industry has 

become national and the inefficacy of State action to regulate it has become a 

matter of common knowledge the Supreme Court has limited the scope of 

national power more drastically than was the case when the need for its 

exercise was less apparent. See Corwin, op. cit. supra note 6 at 3-5. 
36Jt is difficult to believe that this “indirect effect” limitation is not an 

interpretative device of a court indoctrinated with the theory of laissez faire. 

See Corwin, op. cit. supra note 6 at 151-172, 193-209, and cases cited. 
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sociological jurisprudence, or a jurisprudence even slightly aware of 
the modern legal philosophy of pragmatism, would determine whether 
an effect was direct or indirect in the light of a finding of fact. That 
“indirect effect” is now a rule or formula rather than a standard is 
apparent.*? It is believed that the older doctrines of Marshall with 
reference to the commerce power, doctrines that in the main were 
followed for nearly a century, are more nearly attuned to the realities 
of constitutional interpretation as well as to the realities of modern 
industrial civilization, than are those of a majority of the present 
Supreme Court. Will the future Supreme Court go back to first 
principles?** No one knows. Certainly this question must loom 
large in any consideration of the constitutionality of the O’Mahoney 
Bill. HasKELL Donono. 





37 Mr. Justice Sutherland, speaking for a majority of the Court in the 
Carter Coal Co. Case said: “The distinction between a direct and indirect 
effect turns, not upon the magnitude of either the cause or the effect, but en- 
tirely upon the manner in which the effect has been brought about. If the 
production by one man of a single ton of coal intended for interstate sale and 
shipment, and actually sold and shipped, affects interstate commerce indirectly, 
the effect does not become direct by multiplying the tonnage, or increasing the 
number of men employed, or adding to the expense or complexity of the busi- 
ness, or by all combined.” Supra note 14 at 308, 56 Sup. Ct. at 871. 


38 Since this note was written the United States Supreme Court has strongly 
intimated that this question will be answered in the affirmative. On April 12, 
1937, in upholding the validity of the Wagner Labor Relations Act the Court 
laid down the rule that the relationship between employers and employees in 
manufacturing plants may be regulated by the federal government. The Court 
said that such relationship substantially affected interstate commerce, even if 
only indirectly. In other words the Court reaffirmed its distinction between 
“direct” and “indirect” effect but then advanced a new doctrine to the effect 
that the application of even an indirect force may as a factual matter produce 
a substantial result. The implications of the realistic approach taken in this 
historic pronouncement are obviously of the greatest importance. Cf. Woods 
and Wheatley, The Wagner Act Cases (1937) 5 Gro. WasH. L. Rev. 846. 
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ANNOTATIONS OF OPINIONS OF THE 
ATTORNEY GENERAL OF THE 
UNITED STATES 


CoNsTITUTIONAL LAw—District oF CoLUMBIA MINIMUM WAGE 
Law—Status oF Law HELp INVALID By Decision LATER OVvER- 
RULED.—The President of the United States requested an opinion of 
the Attorney General respecting the present status of the District 
of Columbia minimum wage law,’ in view of the recent decision of 
the Supreme Court of the United States in the case of West Coast 
Hotel Co. v. Parrish, 4 U. S. Law Week 880, March 30, 1937, over- 
ruling the decision in Adkins v. Children’s Hospital, 261 U. S. 525, 
43 Sup. Ct. 394, 67 L. ed. 785 (1923) which had declared the subject 
minimum wage law unconstitutional. Held, that the District of Col- 
umbia minimum wage law is now a valid act of Congress and may 
be administered in accordance with its terms. Op. Att’y. Gen., April 
3, 1937: Minimum Wage Laws—District of Columbia—Present 
validity—Status after overruling of decision holding law invalid, 4 
U. S. Law Week 1003, April 13, 1937. 

The broad conclusions of the Attorney General are to the effect 
that the courts have no power to repeal or abolish a statute; that a 
statute declared to be unconstitutional continues to remain on the 
statute books; and that should the decision declaring a statute to 
be unconstitutional be later overruled, such statute will be held valid 
from the date it became effective. 

While it is submitted that the conclusions of the Attorney General 
are sound, it will be noted that they are, of necessity, almost entirely 
based on the decisions of State courts and the views of text writers. 
The two federal court cases cited, one a decision of the Supreme 
Court, appear to be little more than persuasive authority. Boyd v. 
Alabama, 94 U. S. 645, 649, 24 L. ed. 302 (1876) (revival of un- 
repealed statute by repeal of later contrary statute; Jackson v. Harris, 
43 F. (2d) 513, 516 (C. C. A. 10th, 1930) (effect of overruling 
decision on decision overruled. 

When a court has once declared a statute to be unconstitutional, 
the effect of such a declaration raises many complex problems. See 
Field, Effect of an Unconstitutional Statute (1926) 1 Inp. L. J. 1; 
see also Note (1929) 29 Cor. L. Rev. 1140. 

As far as the statute itself is concerned, the view of the federal 
courts was expressed by Mr. Justice Fields in the following lan- 
guage: “An unconstitutional act is not a law; it confers no rights; 


1 Minimum Wage Law (District of Columbia) Sept. 19, 1918, 40 Srar. 960 
(1918), Compr. St. ANN. Supp. 1919, secs. 34211%4a—34211%4w; “An act to pro- 
tect the lives and health and morals of women and minor workers in the 
District of Columbia, and to establish a Minimum Wage Board, and define its 
powers and duties, and to provide for the fixing of minimum wages for such 
workers, and for other purposes.” See for general discussion of minimum 
wage laws and the West Coast Hotel case, Marshino and O’Malley, Wage 
and Hour Legislation in the Courts, supra page 865. 
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it imposes no duties; it affords no protection; it creates no office; 
it is, in legal contemplation, as inoperative as though it had never 
been passed.” Norton v. Shelby County, 118 U. S. 425, 442, 6 Sup. 
Ct. 1121, 30 L. ed. 178 (1886); see Gunn v. Barry, 15 Wall. 610, 
623, 21 L. ed. 212 (U. S. 1872; Louisiana v. Pillsbury, 15 Otto 278, 
302, 26 L. ed. 1090 (U. S. 1881). It has been pointed out that the 
statement in the Norton case, supra, was a “sweeping dictum” and 
“not necessary to the decision.” See Field, The Effect of an Un- 
constitutional Statute in the Law of Public Officers; Liability of 
Officer for Action or Nonaction (1928)°77 U. or Pa. L. Rev. 155; 
Tooke, De Facto Municipal Corporations under Unconstitutional 
Statutes (1928) 37 Yare L. J. 935. 

Nevertheless, the theory that a statute declared to be unconstitu- 
tional is “void ab initio” has been followed by the federal courts. 
Myers v. Anderson, 238 U. S. 368, 35 Sup. Ct. 932, 59 L. ed. 1349 
(1915); see 1 CooLtty, CONSTITUTIONAL LIMITATIONS (8th ed.) 
382. 

Many of the State courts refuse to adopt this view but contend that 
“the court does not annul or repeal the statute if it finds it is in 
conflict with the Constitution. It simply refuses to recognize it. . . 
it does not strike the statute from the statute books. . . .” Shepherd 
v. City of Wheeling, 30 W. Va. 479, 4S. E. 635 (1887); see Lawton 
Spinning Co. v. Commonwealth, 232 Mass. 28, 36, 121 N. E. 518 
(1919); Rosenthal, Massachusetts Acts Declared Unconstitutional 
by the Supreme Judicial Court of Massachusetts, 1916-1936 (1936) 
21 Mass. L. Orr. 44. 


When it is sought to apply the “void ab initio” doctrine there 
necessarily must be exceptions made where rights have vested in 
reliance upon statutes later declared unconstitutional. Gelpcke v. 
Dubuque, 1 Wall. 175, 17 L. ed. 520 (U. S. 1864); Los Angeles 
v. Los Angeles Water Co., 177 U. S. 558, 20 Sup. Ct. 736, 44 L. ed. 
886 (1899). For discussion of this topic generally, see Dodd, Jm- 
pairment of the Obligation of Contract by State Judicial Decisions 
(1909) 4 ILL. L. Rev. 155, 327. 

Another exception to the ab initio doctrine seems evident in the 
instant problem where the decision declaring a statute unconstitu- 
tional is later overruled. It has been held in such cases, by re- 
spectable State authorities, that the later decision recognizes the 
vitality of the statute from the time of its enacment and thereafter 
it is to be treated as having been constitutional from the beginning. 
Pierce v. Pierce, 46 Ind. 86 (1874); McCullum v. McConaughy, 
141 Iowa 172, 119 N. W. 539 (1909); Christopher v. Mungen, 55 
So. 273 (Fla. 1911); State v. O’Neil, 147 Iowa 513, 126 N. W. 454 
(1910) ; see Boyd v. Alabama, supra; Allison v. Corker, 67 N. J. L. 
596, 600, 52 Atl. 362 (1902). See also BLack CONSTITUTIONAL 
Law (2d ed. 1897) 66; 1 CooLry, op. cit. supra at 382, note 2; 
1 WiLLoucHBy, CONSTITUTIONAL LAW OF THE UNITED STATES 
(2d ed.) 11. “The decisions of the Supreme Court of the United 
States in the Legal Tender Cases . . . give color to the contention 
that a statute once declared unconstitutional by a court of last resort 
may nevertheless at a later period be held enforceable because not 
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in conflict with fundamental law.” Lawton Spinning Co. v. Com- 
monwealth, supra at 36; Rosenthal, op. cit. supra. Where Congress 
so acts as to permit the States to enter a previously prohibited field, 
it seems that statutes on this point, declared to have been unconsti- 
tutional, are revived without reenactment. See Jn re Rahrer, 140 
U. S. 545, 11 Sup. Ct. 865, 35 L. ed. 572 (1891). 

On what theory unconstitutional enactments, void ab initio, are 
thus revived, is not clear from the decisions of those courts that ap- 
parently adhere mechanically to this doctrine. “The purported enact- 
ment which was said to have been fatally smitten at its birth by the 
Constitution has by some legal hocus pocus been cured of its con- 
genital disease.” Field, supra (1 Inp. L. Rev. 1). 

An explanation may be found in the general rule that the decision 
of the highest appellate court of a jurisdiction, overruling a former 
decision, is retrospective in its operation. In effect, it declares that 
the former decision never was the law. Jackson v. Harris, supra; 
Haskett v. Maxey, 134 Ind. 182, 33 N. E. 358 (1893); Storrie v. 
Cortes, 90 Tex. 283, 38 S. W. 154 (1896); Crigler v. Shepler, 79 
Kan. 384, 101 Pac. 619, (1909) ; Hoven v. McCarthy Bros. Co., 163 
Minn. 339, 204 N. W. 29 (1925); Wilkinson v. Wallace, 192 N. C. 
156, 134 S. E. 401 (1926). Assuming, then, that the former deci- 
sion declaring the statute unconstitutional never was the law, does it 
not follow that the said statute never was in fact declared uncon- 
stitutional and therefore could not have been void ab initio? 
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ADMINISTRATIVE LAW—EXCLUSION oF ALIEN CLAIMING CITI- 
ZENSHIP—ADMINISTRATIVE DETERMINATION OF FAcT—FINALITY— 
Farr HEARING—DvE Process.—The relator in a habeas corpus pro- 
ceeding had sought admission to the United States as the son of an 
American-born Chinese. A Board of Special Inquiry of the Depart- 
ment of Labor found that he was not the son of an American citizen 
nor otherwise entitled to enter. The Board tested the value of tes- 
timony by the use of discrepancies and in accordance with the rules 
of the Department of Labor conducted the hearing without permit- 
ting the applicant the aid of counsel. A Board of Review in the 
Department of Labor approved the finding of the Board of Special 
Inquiry and the relator was detained for deportation on adminis- 
trative order. Held, that a claim of citizenship does not entitle an 
applicant for admission to the United States to a judicial determina- 
tion of his status; the hearing was not shown to be unfair; there 
was no denial of due process; writ dismissed. United States ex rel. 
Chew Deck v. Commissioner of Immigration and Naturalization, 17 
F. Supp. 78 (S. D. N. Y. 1936), aff'd, 86 F. (2d) 1020 (C. C. A. 
2d, 1936, cert. denied, 4 U. S. Law Week. 762 (U. S. 1937). 

See VAN VLECK, ADMINISTRATIVE CONTROL OF ALIENS (1932), 
for a comprehenive discussion of the control of aliens. 

Congress has power to forbid aliens entry to the United States 
and may entrust the enforcement of statutes in regulation of admis- 
sion to executive officials. Chae Chan Ping v. United States, 130 
U. S. 581, 9 Sup. Ct. 623, 32 L. ed. 1068 (1889); Nishimura Ekiu 
v. United States, 142 U. S. 651, 12 Sup. Ct. 336, 35 L. ed. 1146 
(1892); Quon Quon Poy v. Johnson, 273 U. S. 352, 47 Sup. Ct. 
346, 71 L. ed. 680 (1927). Congress may also provide that the 
determination of fact made by such executive officials shall be final 
and conclusive. Nishimura Ekiu v. United States, supra; United 
States v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. ed. 1040 
(1905); Quon Quon Poy v. Johnson, supra. Similarly, Congress 
has power to expel aliens within the country although they made 
lawful entry. Fong Yue Ting v. United States, 149 U. S. 698, 13 
Sup. Ct. 1016, 37 L. ed. 905 (1893) ; Turner v. Williams, 194 U. S. 
279, 24 Sup. Ct. 719, 48 L. ed. 979 (1904); Ng Fung Ho v. White, 
259 U. S. 276, 42 Sup. Ct. 492, 66 L. ed. 938 (1922). And the 
administrative officials may be entrusted with the final decision as to 
fact. Turner v. Williams, supra; Zakonaite v. Wolf, 226 U. S. 272, 
33 Sup. Ct. 31, 57 L. ed. 218 (1912) ; Ng Fung Ho v. White, supra. 
But if the person sought to be deported is already within the country 
and makes claim to citizenship, with a showing that the claim is not 
frivolous, the courts will hold that the claim to citizenship is a denial 
of the jurisdiction of the administrative officials entitling the claimant 
to judicial determination of his status. Ng Fung Ho v. United States, 
supra. However, a person not already in the country but only assert- 
ing a right to enter by virtue of a claimed citizenship is not entitled 
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to have that claim determined judicially. Lem Moon Sing v. United 
States, 158 U. S. 538, 15 Sup. Ct. 967, 39 L. ed. 1082 (1895). As 
to him there is no denial of due process in giving finality to the 
decision of the administrative officials on the question of his citizenship. 
The courts will not interfere unless there be a showing that the hear- 
ing on the question of citizenship was arbitrary or unfair. United 
States v. Ju Toy, supra; Chin Yow v. United States, 208 U. S. 8, 
28 Sup. Ct. 201, 52 L. ed. 369 (1908) ; Quon Quon Poy v. Johnson, 
supra; or conducted under an erroneous view of the law. Gegiow 
v. Uhl, 239 U. S. 3, 36 Sup. Ct. 2, 60 L. ed. 114 (1915); or that 
the finding was unsupported by any lawful evidence. United States 
v. Petkos, 214 Fed. 978 (C. C. A. Ist, 1914). 

The instant case holds that a hearing is not unfair when the de- 
cision of the administrative officials is based on discrepancies in the 
testimony. But it seems that the courts will not hesitate to interfere 
and hold a hearing unfair when they feel that on the record the 
discrepancies were too slight to warrant a finding that citizenship was 
not shown. Johnson v. Damon, 16 F. (2d) 65 (C. C. A. 1st, 1926) ; 
Leong Ding v. Brough, 22 F. (2d) 926 (C. C. A. 2d, 1927); Wong 
Gook Chun v. Proctor, 84 F. (2d) 763 (C. C. A. 9th, 1936). 

The instant case also indicates that denial of counsel to an appli- 
cant during the hearing does not render the hearing unfair. contra, 
Colyer v. Skeffington, 265 Fed. 17 (Mass. 1920), rev'd, 277 Fed. 
129; cf. Low Wah Suey v. Backus, 225 U. S. 460, 32 Sup. Ct. 734, 
56 L. ed. 1165 (1912); Tisi v. Tod, 264 U. S. 131, 44 Sup. Ct. 260, 
68 L. ed. 590 (1924); Bosny v. Williams, 185 Fed. 598 (S. D. N. 
Y. 1911). 

As seen supra the citizen at home is protected by the courts from 
summary deportation. The citizen turning from abroad, in contrast, 
may well find himself barred from his country, without recourse of 
any kind, by a discretionary exercise of power on the part of execu- 
tive officials. No logical reason for the distinction can be seen. Cf. 
dissent of Mr. Justice Brewer, United States v. Sing Tuck, 194 U. 
S. 161, 24 Sup. Ct. 621, 48 L. ed. 917 (1904). E. E. W. 


ADMIRALTY — INTERNATIONAL Law—Statutory FAautt—Buvur- 
DEN OF ProorF—RULES OF THE Roap—Immediately prior to its col- 
lision with the Wright the Papoose was proceeding at full speed 
through a fog bank, without sounding fog signals. Those in the 
Papoose had seen the two white masthead lights of the Wright some 
ten minutes before the collision and knew that the Wright was be- 
yond the fog bank. The Wright was running at reduced speed paral- 
lel to the fog bank, which was then three hundred yards distant on 
her starboard side. Ahead and on the port side the visibility from 
the Wright was approximately seven miles. The Wright had no 
knowledge of the presence of the Papoose in the fog bank and did 
not sound any fog signals. Article 15 of the International Rules of 
the Road, 26 Stat. 325 (1890), 33 U. S. C. § 91 (1934) provides 
that a steam vessel under way shall sound at certain intervals a pro- 
longed blast “In fog, mist, falling snow, or heavy rainstorms.” Held, 
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that the Wright was required under Article 15 of the statutory rules 
to sound fog signals and her failure to do so placed upon her the 
burden of establishing not that such failure did not probably con- 
tribute to the cause of the collision but that it could not have con- 
tributed thereto. United States v. Petroleum Navigation Co., 85 F. 
(2d) 54 (C. C. A. 2d, 1936), 1936 A. M. C. 1126, cert. den., 57 
Sup. Ct. 230 (December 7, 1936). 


The obvious meaning of Article 15 is that a vessel is not required 
to sound fog signals unless it is actually in the fog. If more were 
intended, the rule could readily have been made to read “In or near 
fog, mist, falling snow, or heavy rainstorms.” The construction given 
Article 15 by the Circuit Court of Appeals is contrary to that accorded 
by the English authorities. The N. Strong, 7 Asp. M. C. 194 (1892) ; 
The Bernard Hall, 9 Asp. M. C. 300 (1902); The Oravia, 10 Asp. 
.M C. 434 (1907); The St. Paul, 11 Asp. M. C. 152 (1908). It 
would seem that if a fog be on one side and not ahead there is no 
obligation to use fog signals. SmitH, THE LAW RELATANG TO THE 
RULE OF THE Roap At SEA, p. 88. The courts have decided in several 
cases that a vessel approaching a fog bank should, as a matter of 
precaution, reduce her speed and sound fog signals so as to give 
notice of her position to any vessel which may be concealed in the 
fog. If there be a thick fog ahead so that nothing can be seen in 
the area affected, good seamanship requires that the approach thereto 
be at a moderate speed, with the vessel under proper control and 
fog signals blowing. La BoyTEaux, RULES OF THE RoaD aT SEA 
(1920) p. 75; see also MarspEN, CoLuisions AT SEA (9th ed. 1934) 
p. 336. But even if the failure to sound fog signals or to reduce speed 
may under some circumstances be considered as a breach of good 
seamanship where a vessel is running parallel to a fog bank, there 
is, as is recognized by the English authorities, supra, as well as the 
American decisions, an important difference affecting the burden of 
proof which flows from a mere failure to follow the practices of good 
seamanship as distinguished from the failure to observe the specific 
provisions of Article 15. 

The paramount importance of having international rules, which 
are intended to become a part of the law of nations, understood alike 
by all maritime powers, is manifest; and the adoption of any reason- 
able construction of them, by the maritime powers, afford sufficient 
ground for the adoption of a similar construction of our statutes by 
the courts of this country. The Sylvester Hale, 23 Fed. Cas. 588, 
6 Benedict 523 (E. D. N. Y. 1873); cf. The Free State, 91 U. S. 
200, 23 L. ed. 299 (1875); Queen Ins. Co. v. Globe Ins. Co., 263 
U. S. 487, 44 Sup. Ct. 175, 68 L. ed. 402 (1924). 

The American decisions should be brought in harmony with those 
in England. The interpretation accorded Article 15 by the Circuit 
Court of Appeals makes for indefiniteness and uncertainty in the 
application of the rule. If the criterion for the application of the 
rule be the indefinite one of nearness of the vessel to the fog, no master 
will know with certainty when he is or is not required to sound fog 
signals under the rule. K. M. M. 
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BANKRUPTCY—CORPORATE REORGANIZATION PROCEEDINGS—AP- 
PEAL—REHEARING.—The petition for corporate reorganization filed 
under Section 77B of the Bankruptcy Act had been dismissed by 
the District Court on motion by the respondents. Appeal was denied 
by the Circuit Court of Appeals on the ground that proceedings 
should have been brought under Section 25(a) instead of Section 
24(c) of the Act. After more than thirty days from the order of 
the District Court, the petitioner asked for a rehearing. It was 
granted, but the bankruptcy court again dismissed the petition for 
reorganization. Petitioner on application to the judge of the District 
Court under Section 25(a) of the Act was granted an appeal from 
the order entered upon the rehearing. The Circuit Court of Appeals, 
on respondent’s motion, decided that the petition for rehearing had 
been made too late, and dismissed the appeal. Held, that the bank- 
ruptcy court had power to rehear the cause after the expiration of 
the time allowed for appeal from the order, and that the order entered 
upon rehearing was appealable within thirty days from its entry al- 
though it reaffirmed the first order. Wayne United Gas Co. v. Owens- 
Illinois Glass Co., 81 L. ed. adv. op. 300 (U. S. 1937). 


An order approving or disapproving the filing of a petition for 
corporate reorganization is the equivalent, for appellant purposes, of 
a judgment refusing to adjudicate a defendant a bankrupt. Review 
of such an order may be had as a matter of right by appeal under the 
provisions of Section 25(a) of the Bankruptcy Act. Meyer v. Ken- 
more Granville Hotel Co., 297 U. S. 160, 56 Sup. Ct. 405, 80 L. ed. 
557 (1936). Section 25(a) of the Bankruptcy Act provides that the 
time within which an appeal may be taken from a bankruptcy court 
to the Circuit Court of Appeals is thirty days. Appeals may be taken 
from orders entered upon rehearings, and in view of the possibilities 
of extending the time for appeal, it is important to notice the circum- 
stances under which rehearings will be granted. It is not necessary 
that a petition for a rehearing be made within the time set for an 
appeal. West v. W. A. McLaughlin and Co., 162 Fed. 124 (C. C. A. 
6th, 1908). The general rule in equity proceedings is that a petition 
for a rehearing must be made during the term at which the decree 
was entered. Zimmern v. United States, 298 U. S. 167, 56 Sup. Ct. 
706, 80 L. ed. 1118 (1936). Bankruptcy courts apply the doctrines 
of equity but have no terms. Freed v. Central Trust Co., 215 Fed. 
873 (C. C. A. 7th, 1914). Other restrictions effectively limit the 
granting of rehearings to prevent their being used to renew the time 
for appeal. If a rehearing has been granted merely for that purpose 
the appeal will not be allowed. United States v. East, 80 F. (2d) 
134 (C. C. A. 8th, 1935). In case rights have vested on the faith 
of an action, a rehearing will not be granted. Hopkins v. Hebard, 
235 U. S. 287, 35 Sup. Ct. 26, 59 L. ed. 232 (1914). The petitioner 
does not have power to renew the time for appeal by merely petition- 
ing for a rehearing. If the right to appeal has been lost, it will not 
be renewed by such petition. Conboy v. First National Bank, 203 
U. S. 141, 27 Sup. Ct. 50, 51 L. ed. 128 (1906). But cf. Yaryan 
Rosin Co. v. Isaac, 270 Fed. 710 (C. C. A. 5th, 1921). No appeal 
may be made from an order denying a petition for a rehearing. In 
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re Partridge, 9 F. Supp. 805 (W. D. N. Y. 1935); Foster v. Mc- 
Masters, 15 F. (2d) 751 (C. C. A. 8th, 1926). It would appear that 
no time limitations on rehearings in bankruptcy courts are necessary, 
as other restrictions prevent their being granted to extend the time 
for appeal. gE. G. &. 


BaNnKRupPTcyY — New FRAzIER-LEMKE Act — CONSTITUTIONAL 
Law.—Section 75, subsection (s) of the Bankruptcy Act as amended 
by the new Frazier-Lemke Act, August 28, 1935, c. 792, 49 Srar. 
943-945, providing for stays in the foreclosure of farm mortgages 
under certain conditions, was challenged by the mortgagee of Vir- 
ginia farm land as depriving him of the property rights to which he 
is entitled under the laws of Virginia, contrary to the Fifth Amend- 
ment and the decision of the Supreme Court holding invalid the first 
farm mortgage moratorium legislation. Louisville Joint Stock Land 
Bank v. Radford, 295 U. S. 555, 55 Sup. Ct. 854, 79 L. ed. 1593 
(1935). Held, that the statute is not unconstitutional—as a violation 
of the Fifth Amendment. Wright v. Vinton Branch of the Moun- 
tain Trust Bank of Roanoke, Va., 4 U. S. Law Week 887 (U. S. 
1937). 

For a further discussion of the subject see note (1936) 5 GEo. 
Wasu. L. Rev. 80. Although conceding that the wording of the 
legislation is not clear, the Court found that the intent of Congress 
as expressed in the hearings and debates on the measure, was not to 
grant an absolute stay of three years to the debtor, which had been 
one of the chief faults of the first Act, but to leave the matter largely 
to the discretion of the courts. This feature was unanimously held 
to have cured the objection that under the former moratorium legis- 
lation the mortgagee after default could not determine the date of 
the foreclosure sale subject only to the discretion of the court. It 
would seem that the present legislation gives the mortgagee no more 
power in this respect than did the invalidated measure, but admittedly 
it places more discretion in the bankruptcy court. Under paragraphs 
1-3 of subsection (s) the court can terminate the three year stay and 
order a sale if the bankrupt fails to comply with certain requirements 
or if it appears that there is no reasonable possibility of his financial 
rehabilitation within the stay period. C.R.R., Jr. 


CONSTITUTIONAL LAW—DELEGATION OF PowERS—PRICE-FIXING 
—MILk REGULATION—UNITED STATES CouRTS—REVIEW OF STATE 
Decisions.—The Virginia “Milk and Cream Act,” recognizing cer- 
tain economic maladjustments in the dairy industry which might be 
remedied under the police power, established a milk commission with 
power to create within the state natural market areas, to license dis- 
tributors, and to fix maximum and minimum prices to be charged for 
milk and cream. Acts oF GENERAL AssEMBLY 1934, Chap. 357. 
A distributor in a market area established by the commission, joined 
by a District of Columbia creamery which sold its entire output to 
him, sought to enjoin the commission from enforcing regulations 
requiring licenses and fixing minimum prices to be charged in the 
area. Held, that the statute is not invalid as an unlawful delegation 
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of legislative power since the state court has rendered a binding 
decision on that point in determining the validity of the statute with 
respect to the state constitution. Highland Farms Dairy, Inc. v. 
Agnew, 57 Sup. Ct. 549 (U. S. 1937). 

In an effort to save producers, and with them the consuming public, 
from price cutting so destructive as to endanger the supply, a state 
has the power to subject milk production and distribution, heavily 
regulated in many respects, to price control. Nebbia v. New York, 
291 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 934 (1934); Hegeman 
Farms Corporation v. Baldwin, 293 U. S. 163, 55 Sup. Ct. 7, 79 
L. ed. 259 (1934); Borden’s Farm Products Co. v. Ten Eyck, 297 
U. S. 251; 56 Sup. Ct. 453, 80 L. ed. 669 (1936); Note (1934) 
2 Geo. Was. L. Rev. 404; Note (1935) 3 Gro. Wasu. L. Rev. 
494. As long as the regulation is not tyrannical in causing the pro- 
ducer loss, the power of price control does not force the state to 
guarantee a profit on the analogy of public utility regulation. Hege- 
man Farms Corporation v. Baldwin, supra. “Price control, like any 
other form of regulation, is unconstitutional only if arbitrary, dis- 
criminatory, or demonstrably irrelevant to the policy the Legislature 
is free to adopt, and hence an unnecessary and unwarranted inter- 
ference with individual liberty.” Nebbia v. New York, supra at 539, 
54 Sup. Ct. at 517, 78 L. ed. at 958. A price differential, whereby 
new competitors could not benefit by reduction given unadvertised 
brands already in the field, is arbitrary and discriminatory, May- 
flower Farms v. Ten Eyck, 297 U. S. 266, 56 Sup. Ct. 457, 80 L. ed. 
675 (1936), although the price differential between advertised and 
unadvertised brands upon proper evidence may be held to be rea- 
sonable. Borden’s Farm Products Co. v. Ten Eyck, supra, Note 
(1936) 4 Geo. Wasu. L. Rev. 423; cf. Borden’s Farm Products Co. 
v. Baldwin, 293 U. S. 194, 55 Sup. Ct. 187, 79 L. ed. 281 (1934). 

The milk commission may not refuse a producer a license for 
failure to buy milk outside the State at the minimum price he would 
pay therein; such regulation would impose a burden upon interstate 
commerce. Baldwin v. Seelig, 294 U. S. 511, 55 Sup. Ct. 497, 79 L. 
ed. 1032 (1935). The Virginia commission for this reason did not 
require a license of the out-of-state creamery as long as it sold to the 
distributor outside the state. 

The Virginia act, as measured by both the Federal and State con- 
stitutions, was found to be a valid exercise of the police power in the 
interest of public welfare. Reynolds v. Milk Commission of Virginia, 
163 Va. 957, 179 S. E. 507 (1935). In the principal case the effect 
of this decision, it was contended, could be avoided by showing that 
the milk control system was an unlawful delegation of legislative 
power, a contention which had proved successful in three state cases. 
Van Winkle v. Fred Meyer, Inc., 151 Ore. 455, 49 P. (2d) 1140 
(1935); Griffiths v. Robinson, 181 Wash. 438, 43 P. (2d) 977 
(1935) ; Maryland Codperative Milk Producers v. Miller, 182 Atl. 
432 (Md. 1936). Contra; State Board of Milk Control v. Newark 
Mik Co., 118 N. J. Eq. 504, 179 Atl. 116 (1935) ; Franklin v. State, 
232 Ala. 637, 169 So. 295 (1936); Rohrer v. Milk Control Board, 
322 Pa. 257, 186 Atl. 336 (1936); Albert v. Milk Control Board, 
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200 N. E. 688 (Ind. 1936) ; State v. Lincoln Dairy Co., 265 N. W. 
197 (Wisc. 1936). Among the arguments of which the Virginia 
court took cognizance was the contention that “the delegation to the 
Commission of the power to enact legislation which is both pro- 
hibitory and penal in character and which will be operative only in 
such milk areas as the commission may define.” Reynolds v. Milk 
Commission of Virginia, supra, at 976, 179 S. E. at 514. Insofar as 
a federal question is not involved, the United States Supreme Court 
has no concern with the question of how far legislative powers or 
quasi-legislative powers of a state may be delegated to a commission 
ora board. Erie Railroad Company v. Board of Public Utility Com- 
missioners, 254 U. S. 394, 41 Sup. Ct. 169, 65 L. ed. 322 (1921). 
Construction of state statutes and constitution by a state court is 
controling upon review by United States Supreme Court. Adams 
Express Co. v. Ohio, 165 U. S. 194, 17 Sup. Ct. 305, 41 L. ed. 683 
(1897). 

From the standpoint of regulation, the decision could have hardly 
been different, particularly since it was handed down the same day 
the Supreme Court determined that the closely analogous minimum 
wage regulation was within the state’s police power. West Coast 
Hotel Company v. Parrish, 57 Sup. Ct. 578 (U. S. 1937). Similarly 
the binding character of the highest state court’s construction of its 
constitution and statutes is well established. It is well that the state 
court here did not—as the courts did in Van Winkle v. Fred Meyer, 
Inc., supra, and Griffiths v. Robinson, supra—in determining the 
limits of state delegation, rely upon two recent judicial pronounce- 
ments with regard to delegation of power by Congress, Panama Re- 
fining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 446 
(1934) and Schechter Poultry Corporation v. United States, 295 
U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 1570 (1935). G. W. W. Jr. 


CoNSTITUTIONAL LAw—DvE Process—FREEDOM OF SPEECH AND 
ASSEMBLY—CRIMINAL SyNDICALISM.—The Oregon Criminal Syn- 
dicalism Law defines criminal syndicalism “to be the doctrine which 
advocates crime, physical violence, sabotage or any unlawful acts or 
methods as a means of accomplishing or effecting industrial or politi- 
cal change or revolution” and makes it a felony, among other things, 
to “preside at or conduct or assist in conducting any assemblage of 
persons, or any organization, or any society, or any group which 
teaches or advocates the doctrine of criminal syndicalism or sabo- 
tage.” Ore. Code Ann. (Supp. 1935) Sections 14-3, 110-112. De- 
fendant, a Communist, was a speaker at a meeting, called under the 
auspices of the Communist Party, at which no criminal syndicalism, 
as defined in the statute, was advocated. He was indicted and con- 
victed under the statute, supra. The Supreme Court of Oregon up- 
held the conviction on the ground that the indictment charged the 
defendant with participating in a meeting called by the Communist 
Party, which Party was proved to advocate criminal syndicalism, 
and therefore lack of sufficient evidence as to illegal advocacy or 
action at the meeting was immaterial. State v. De Jonge, 152 Ore. 
315, 51 P (2d) 674 (1935). Defendant appealed to the Supreme 
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Court of the United States. Held, that as thus applied, the Oregon 
statute is repugnant to the due process clause of the Fourteenth 
Amendment in that it violates defendant’s rights to freedom of speech 
and peaceable assembly. De Jonge v. Oregon, 57 Sup. Ct. 255, 81 
L. ed. (Adv. op) 189 (1937). 

This case adds “the right of the people peaceably to assemble” to 
the list of “fundamental rights,” set forth in the first eight Amend- 
ments of the Federal Constitution, which are now incorporated in the 
due process clause of the Fourteenth Amendment and thus protected 
from invasion by state action. Gitlow v. State of New York, 268 
U. S. 652, 45 Sup. Ct. 625, 69 L. ed. 1138 (1925) ; Near v. Minne- 
sota, 283 U. S. 697, 51 Sup. Ct. 625, 75 L. ed. 1357 (1931); Gros- 
jean v. American Press Co., 297 U. S. 233, 56 Sup. Ct. 444, 80 L. 
ed. 660 (1936) (freedom of speech and of the press); Powell v. 
Alabama, 287 U. S. 45, 53 Sup. Ct. 55, 77 L. ed. 158 (1932) (the 
right of the accused in a criminal prosecution to have the assistance 
of counsel for his defense); Chicago B. & Q. R. Co. v. Chicago, 
166 U. S. 226, 17 Sup. Ct. 581, 41 L. ed. 979 (1897); Dohany v. 
Rogers, 281 U. S. 362, 50 Sup. Ct. 299, 74 L. ed. 904 (1930) (pri- 
vate property shall not be taken for public use without just compen- 
sation) ; cf. Gaines v. Washington, 277 U. S. 81, 48 Sup. Ct. 468, 
72 L. ed. 793 (1928) (right to a speedy and public trial). It was 
early established that the first eight Amendments are limitations on 
the Federal government only and do not apply to the states. Barron 
v. Mayor of Baltimore, 7 Pet. 243, 8 L. ed. 672 (U. S. 1833). But 
the grammatical argument that they were not included by inference 
in the Fourteenth Amendment seems to have been permanently re- 
jected by the statement of Mr. Chief Justice Hughes in the instant 
case that “explicit mention there does not argue exclusion elsewhere.” 
For a complete discussion of the scope of the due process clause in the 
Fourteenth Amendment, with regard to the incorporation therein of 
the first eight Amendments as restrictions on state action, see Note 


(1936) 4 Geo. Wasu. L. Rev. 347. 


That the Court did not find it necessary in deciding the present 
case to overrule or distinguish United States v. Cruikshank, 92 U. 
S. 542, 23 L. ed. 588 (1875), which held that the right peaceably to 
assemble was not one of the privileges and immunities of citizens of 
the United States, indicates that a way has been found to circumvent 
the effect of the doctrine laid down in the Slaughter House Cases, 
16 Wall. 36, 21 L. ed. 394 (U. S. 1873). See Warren, The New 
“Liberty” Under the Fourteenth Amendment (1926) 39 Harv. L. 
Rev. 431, 459. 

While the Supreme Court has consistently sustained the constitu- 
tionality of criminal syndicalism statutes, Gitlow v. State of New 
York, supra; Whitney v. California, 274 U. S. 357, 47 Sup. Ct. 641, 
71 L. ed. 1095 (1927); Burns v. United States, 274 U. S. 328, 47 
Sup. Ct. 650, 71 L. ed. 1077 (1927) (California statute as extended 
to Yosemite National Park), it has been vigilant in restricting their 
application so that “fundamental rights” would not be impinged. 
Fiske v. Kansas, 274 U. S. 380, 47 Sup. Ct. 655, 71 L. ed. 1108 
(1927) ; Stomberg v. California, 283 U. S. 359, 51 Sup. Ct. 532, 
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75 L. ed. 1117 (1931); cf. Cardozo, J., dissenting in Herndon v. 
Georgia, 295 U. S. 441, 446, 55 Sup. Ct. 794, 796, 79 L. ed. 1530, 
1534 (1935). Since the Court invalidated only the application of the 
Oregon statute to a person conducting a meeting which was lawful, 
even though sponsored by a society advocating criminal syndicalism, 
the instant case belongs in the latter category and does not indicate 
that the Court will depart from its earlier decisions upholding the 
constitutionality of criminal synlicalism statutes. See (1937) 50 
Harv. L. Rev. 689; (1937) 46 Yate L. J. 862. 

It is interesting to note that the decision in this case affirms the 
contention advanced by Mr. Justice Brandeis in a concurring opinion 
in Whitney v. California, supra, where he said: “I am unable to 
assent to the suggestion in the opinion of the Court that assembling 
with a political party, formed to advocate the desirability of a pro- 
letarian revolution by mass action at some date necessarily far in the 
future is not a right within the protection of the Fourteenth Amend- 
ment.” G. E. G. 


MUNICIPAL CoRPORATIONS — CONTRACTS—INVALID PROVISION— 
Quantum Meruit Recovery.—Plaintiff sold an electric power plant 
to the City of Wagoner; the contract provided that payment should 
be made from the net earnings of the power plant, and a series of 
notes were issued in payment. The plant was operated for about 
two years in a negligent manner, with a resulting extraordinary 
degree of depreciation. The earnings were in excess of the monthly 
note installments which were paid for 19 months. An injunction 
was issued against continued operation of the plant upon suit by a 
taxpayer on the ground that the contract was beyond the power of 
the city to make. Plaintiff sued for the purchase price, defendant in 
a cross-bill asked cancellation of the notes and restitution of money 
paid. On original hearing the court held the contract valid, but on 
rehearing reversed its ruling. Held, that the contract was invalid as 
the method of finance therein provided was not within the Constitu- 
tional methods. Defendant was ordered to elect, however, between 
payment of the reasonable value as of time of delivery or restoration 
of the plant with a reasonable allowance for depreciation. Fairbanks, 
Morse and Co. v. City of Wagoner, Okla. 81 F. (2d) 209 (C. C. A. 
10th, 1936) rehearing in 86 F. (2d) 288 (1936). 

While municipal corporations are recognized as subsidiaries of the 
State, the doctrine of State immunity from suit has never been applied 
in full to them. In the field of tort liability it was early felt that they 
were entitled to this protection. Mayor of Newark v. Waters, 56 
N. J. L. 361, 28 Atl. 717 (1894) ; Gilchrist v. Charleston, 115 S. C. 
367, 105 S. E. 741 (1921); Ansbro v. Wallace, 100 N. J. L. 391, 
126 Atl. 426 (1924). But as municipalities enlarged their activities, 
the courts refused to similarly extend the sovereign immunity, and 
enforced liability where the particular activity involved was not a pub- 
lic activity as distinguished from a proprietary activity. McGraw v. 
Marion, 98 Ky. 673, 17 Ky. L. Rep. 1254, 34 S. W. 18 (1896) ; 
Bradley v. Oskaloosa, 193 Ia. 1072, 188 N. W. 896 (1922); Shaw- 
nee v. Rousch, 101 Okla. 60, 223 Pac. 354 (1924). See Seasongood, 
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Municipal Corporations; Objections to the Governmental or Propri- 
etary Test (1936) 22 Va. L. Rev. 910. In the field of contract, 
immunity was never granted in the case of a proper contract validly 
entered into. Philadelphia v. Welsbach Street Lighting Co., 134 C. 
C. A. 399, 218 Fed. 721 (C. C. A. 3d, 1915); Lederle v. Atlanta, 
164 Ga. 591, 138 S. E. 910 (1927). 


The cases on liability of a municipal corporation in quasi-contract or 
on a quantum-meruit basis, on a contract invalid due to failure to 
comply with statutory or charter provisions specifying the method of 
contracting or mode of payment, but within the contracting power, 
are in conflict. Woopwarp, THE Law or Quasi Contracts § 161; 
Tooke, Quasi-Contractual Liability of Municipal Corporation (1934) 
47 Harv. L. Rev. 1143; Note (1932) 10 N. Y. U. L. Q. 64. The 
primary reason for the opposing results would appear to be the 
application of two different doctrines of public policy. The cases 
denying recovery proceed on the theory that a statutory specification 
negatives any idea of benefits received by contracting in a contrary 
manner, and that allowing recovery would be to allow indirectly that 
which, by statute, cannot be done directly. The public policy here in 
evidence is to support all regulations made in the taxpayer’s interest. 
Zottman v. San Francisco, 20 Cal. 96, 81 Am. Dec. 96 (1862); Mc- 
Donald v. Mayor, etc., 68 N. Y. 23, 23 Am. Rep. 144 (1876) ; City of 
Lancaster v. Miller, 58 Ohio St. 558, 51 N. E. 52 (1898) ; Buchanan 
Bridge Co. v. Campbell, 60 Ohio St. 406, 54 N. E. 372 (1899) ; Paul 
v. City of Seattle, 40 Wash. 294, 82 Pac. 601 (1905); McCurdy v. 
County of Shiawassee, 154 Mich. 550, 118 N. W. 625 (1908). The 
other class of cases state that public policy requires the application 
of principles of quasi-contract and recovery on a quantum-meruit basis 
when the subject matter of the contract is proper and the taxpayer 
is still safeguarded. Hitchcock v. Galveston, 96 U. S. 341, 24 L. ed. 
659 (1877) ; Chapman v. County of Douglas, 107 U. S. 348, 2 Sup. 
Ct. 62, 27 L. ed. 378 (1882); Brown v. City of Atchison, 39 Kan. 
37, 17 Pac. 465 (1888) ; Memphis, Gaslight Co. v. City of Memphis, 
93 Tenn. 612, 30 S. W. 25 (1894); City of Kansas City v. Wyan- 
dotte Gas Co., 9 Kan. App. 325, 61 Pac. 317 (1900) ; Nebr. Bitulithic 
Co. v. City of Omaha, 84 Nebr. 375, 121 N. W. 443 (1909). See 
Marsh v. Fulton County, 77 U. S. 676, 684, 19 L. ed. 1040, 1043 
(1871). Other questions arise when the court feels it necessary to 
consider the degree, so-called, of irregularity in the contract. At- 
tempts are made to decide whether statutory provisions are manda- 
tory or merely directory in nature. 3 McQuILLin, MuniciPat Cor- 
PORATIONS (2d ed. 1928) §§ 1265-1379; Tooke, Quasi-Contractual 
Liability of Municipal Corporations (1934) 47 Harv. L. Rev. 1143. 

The result in the instant case would seem to be in line with a grow- 
ing majority, allowing recovery against the municipality in cases 
involving the exercise of proprietory rights by contract. The case of 
Argenti v. San Francisco, 16 Cal. 255 (1860), in majority and mi- 
nority decisions, by way of dicta, often cited, reviews the public pol- 
icy basis discussed in the decision of these cases. 

The conflict that results from the application of doctrines of public 
policy to the above cases would seem to be caused by judicial inter- 
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pretation of the meaning of public policy. One group of courts, 
approaching the problem from an abstract standpoint, seems to feel 
that “public policy” requires the preference of the immediate interest 
of the governmental unit; the other courts, viewing the question in 
a broader aspect seem to be aware that the doctrine requires a more 
practical examination of the actual facts involved so that the interests 
of the political unit may be evaluated along with those of society 
generally and of the individual members immediately effected in or- 
der to arrive at a desirable balance between them. L. J. O'M. 





TAXATION — STATES — COMMERCE — DISCRIMINATION AGAINST 
Goops From ANOTHER STATE.—Pursuant to Wash. Laws 1935, c. 
180, tit. 4, the defendant tax commissioner demanded that plaintiffs 
pay an excise tax for the use within the State of Washington of 
tangible personal property purchased outside that state and upon 
which purchase no sales tax had been paid. The act further provided 
that such tax should be reduced by the amount of sales taxes paid in 
the place of purchase up to and including the amount of the “use 
tax” of 2% imposed under the statute. The plaintiffs petitioned for 
an order perpetually restraining the defendants from collecting such 
excise tax on machinery and other tangible personal property pur- 
chased outside the state. Held, that the tax is not upon the opera- 
tions of interstate commerce but upon the privilege of use after the 
interstate carriage is at an end and that the tax upon the use is not 
so levied as to hamper or discriminate against interstate transactions. 
Harold H. Henneford v. Silas Mason Company, Inc., 4 U. S. Law 
Week 890 (U. S. March 29, 1937). 


For a discussion of the principles involved, see (1936) 5 Geo. 
Wasu. L. Rev. 149. M. M. M. 


TAXATION—STATES—DOvuBLE TAXATION—SITUS OF MEMBERSHIP 
IN New York Stock ExcCHANGE.—Relator, domiciled in Massachu- 
setts, owned a membership or “seat” in the New York Stock Ex- 
change. In 1929 the number of members of the Exchange was in- 
creased and each member became entitled to a one-fourth interest in 
a new membership. Relator sold his one-fourth interest whereupon 
the Tax Commission of New York assessed a tax upon the profits 
derived from the sale pursuant to a state statute which imposes an 
income tax upon the net income derived “from all property owned 
and from every business, trade, profession or occupation carried on 
in this state by natural persons not residents of the state.” §§ 351, 
351-a, Consolidated Laws of New York, c. 60. Relator paid the 
tax under protest, challenging the jurisdiction of the state of New 
York to levy the tax on the ground that the membership, being in- 
tangible personal property, could not be taxed by New York unless it 
had a business situs there, and that it had no such situs because 
Relator resides and transacts all his business in Massachusetts trans- 
mitting to other members all orders requiring execution upon the 
floor of the Exchange. The action of the Tax Commission was sus- 
tained by the Appellate Division of the Supreme Court. People ex 
rel. Whitney v. Graves, 246 App. Div. 652, 283 N. Y. S. 219 (1935) ; 
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affirmed without opinion, 271 N. Y. 594, 3 N. E. (2d) 201 (1936) ; 
remittitur amended to show that the contention that the tax contra- 
venes the Fourteenth Amendment “was presented and necessarily 
passed upon but not sustained,” 271 N. Y. 618, 3 N. E. (2d) 213 
(1936). Relator appealed to the Supreme Court of the United States. 
Held, that Relator’s membership in the New York Stock Exchange 
has such a business situs in the state of New York as to enable that 
state, without violating the due process clause of the Fourteenth 
Amendment, to impose an income tax upon the profits realized upon 
the sale of a right appurtenant to such membership. People of the 
State of New York, ex rel. Whitney v. Graves, 57 Sup. Ct. 237, 81 
L. ed. (Adv. op.) 195 (1937). 


Other decisions upholding a tax by the state of New York on the 
income of nonresidents derived from the sale of memberships in the 
New York Stock Exchange are People ex rel. Blagden v. Lynch, 
263 N. Y. 568, 189 N. E. 701 (1933), affirming without opinion 
238 App. Div. 881, 262 N. Y. S. 1009 (1933), and People ex rel. 
Sackett v. Lynch, 263 N. Y. 570, 189 N. E. 701 (1933), affirming 
without opinion 238 App. Div. 881, 262 N. Y. S. 1010 (1933). 

A state has power to tax nonresidents on their property and busi- 
ness within its jurisdiction. Pullman’s Palace Car Co. v. Pennsylva- 
nia, 141 U. S. 18, 11 Sup. Ct. 876, 35 L. ed. 613 (1891) ; Thomas 
v. Gay, 169 U. S. 264, 18 Sup. Ct. 340, 42 L. ed. 740 (1898); New 
Orleans v. Stemple, 175 U. S. 309, 20 Sup. Ct. 110, 44 L. ed. 174 
(1899). A state may, consistently with due process of law, impose 
a tax upon the net income derived by nonresidents from property 
owned by them within the state, and from any business, trade or 
profession carried on by them within its borders. Shaffer v. Carter, 
252 U. S. 37, 40 Sup. Ct. 221, 64 L. ed. 445 (1920). The authority 
of the state of New York to lay the tax on nonresidents imposed 
by section 351, supra, was conceded by the Supreme Court in Travis 
v. Yale & Towne Manufacturing Co., 252 U. S. 60, 40 Sup. Ct. 228, 
64 L. ed. 460 (1920), but the law was held unconstitutional because 
section 362 (Consolidated Laws of New York, c. 60) allowed cer- 
tain exemptions to “resident taxpayers” which were not granted to 
nonresident taxpayers. Later section 362 was amended by omitting 
the word “resident” and the tax was reimposed by enacting section 
35l-a, supra. People ex rel. Stafford v. Travis, 231 N. Y. 339, 132 
N. E. 109 (1921). 

The decision in the instant case turns on the question whether or 
not a membership in the New York Stock Exchange is “property 
owned” within the state of New York. A membership in the New 
York Stock Exchange has been held to be intangible personal prop- 
erty and therefore taxable at the owner’s domicile. Citizens National 
Bank v. Durr, 257 U. S. 90, 42 Sup. Ct. 15, 66 L. ed. 149 (1921). 
In that case Mr. Justice Holmes dissented on the ground that the 
primary aspect of the membership was the owner’s right “personally 
to enter the New York Stock Exchange building and to do business 
there. . . . and that that, on its face, was localized in New York.” 
It has been submitted that the real nature of the ownership of a seat 
on the Exchange is an equitable interest in land. 1 BEALE, THE Con- 
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FLICT OF Laws, § 118C.38. The instant case adheres to the classi- 
fication of the membership as intangible personal property but holds 
that it has a business situs in New York which gives that state ju- 
risdiction to tax the income derived from the sale of a right appur- 
tenant thereto. It is well established that intangible personal property 
may have a business situs in another state than the domicile of the 
owner. Note (1932) 76 A. L. R. 806. The fact that in this case 
the tax’ is on income whereas in the Durr case the tax was a prop- 
erty tax on the membership cannot serve as a basis of distinction, 
since the state of New York would not have had power to tax the 
income had it also not had the power to tax the membership itself, 
although this distinction would be significant with reference to the 
jurisdictional power of the taxpayer’s domicile. Shaffer v. Carter, 
supra; People ex rel. Monjo v. State Tax Commission, 218 App. 
Div. 1, 217 N. Y. S. 669 (1926). Taxation of memberships in an 
organization of this nature in addition to taxation of the property 
owned by the organization is not repugnant to the Fourteenth Amend- 
ment. Rogers v. Hennepin County, 240 U. S. 184, 36 Sup. Ct. 265, 
60 L. ed. 594 (1916). The effect of the decision in the instant case, 
coupled with the decision in the Durr case, is to allow taxation by 
two states of the same economic interest, intangible in its nature. 
This is “double taxation” in its broad sense. 26 R. C. L. § 231. 
Double taxation in this sense is not repugnant to any direct consti- 
tutional inhibition, but “it is obnoxious to fundamental principles of 
fairness and logical consistency.”” Note (1929) 59 A. L. R. 1046, 
1055. It has never been authoritatively determined that where in- 
tangible property acquires a business situs and is subject to tax by 
virtue of it that the state of the owner’s domicile is precluded from 
taxing the same property also. 26 R. C. L. § 248; cf. People ex rel. 
Jefferson v. Smith, 88 N. Y. 576 (1882). Liability to taxation in 
one state does not necessarily exclude liability in another. Fidelity 
& Columbia Trust Co. v.: Louisville, 245 U. S. 54, 38 Sup. Ct. 40, 
62 L. ed. 145 (1917) (bank deposits); cf. Wheeling Steel Corp. v. 
Fox, 298 U.S. 193, 56 Sup. Ct. 773, 80 L. ed. 1143 (1936) (accounts 
receivable and bank deposits). 


Although the maxim “mobilia sequuntur personam’” applies to 
personal property of every description, the rule is well established 
that tangible personalty may acquire a situs other than the owner’s 
domicile for the purpose of taxation and may be taxed at that situs 
only. Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194, 
26 Sup. Ct. 36, 50 L. ed. 150 (1905); Frick v. Pennsylvania, 268 
U. S. 473, 45 Sup. Ct. 603, 69 L. ed. 1058 (1925). In Farmers’ 
Loan & Trust Company v. Minnesota, 280 U. S. 204, 50 Sup. Ct. 
98, 74 L. ed. 371 (1930) (inheritance tax) the Supreme Court said: 
“Tangibles with permanent situs therein . . . may be taxed only by 
the state where they are found. And. . . the general reasons 
declared sufficient to inhibit taxation of them by two states apply 
under present circumstances with no less force to intangibles with 
taxable situs imposed by due application of the legal fiction. . 

We have determined that in general intangibles may be properly 
taxed at the domicile of their owner, and we can find no sufficient 
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reason for saying that they are not entitled to enjoy an immunity 
against taxation at more than one place similar to that accorded to 
tangibles.” It was hoped that the decision in that case would mark 
the beginning of a series which would settle the taxation of intan- 
gible property on as satisfactory a basis as that of tangible person- 
alty, Note (1930) 15 Cornett L. Q. 457, 464; and that one rule 
of jurisdictional power applicable to both inheritance and property 
taxes and to both intangibles and tangibles would be established, 
Note (1930) 43 Harv. L. Rev. 792, 793. See Note (1932) 79 A. 
L. R. 344, 346. The principle advanced in that case has had pro- 
gressive application in the field of inheritance taxes. Baldwin v. 
Missouri, 281 U. S. 586, 50 Sup. Ct. 436, 74 L. ed. 1056 (1930) ; 
Beidler v. South Carolina Tax Commission, 282 U. S. 1, 51 Sup. 
Ct. 54, 75 L. ed. 131 (1930); First National Bank v. Maine, 284 
U. S. 312, 52 Sup. Ct. 174, 76 L. ed. 313 (1932). But the instant 
case would seem to indicate that it is not to be extended as a general 
principle to other forms of taxation. G. E. G. 


TAXATION—STATES—INCOME TAX—JURISDICTION OF STATE OF 
DomicILE To TAx INCOME FROM ForEIGN ReEaLty.—Section 351 
of Article 16 of the New York Tax Law (New York Laws 1919, c. 
627) imposes a tax upon the “entire net income” of residents of the 
state. By Section 359 gross income is defined as including interest 
and rent. The same section, as amended by New York Laws 1935, 
c. 933, enumerates among the items of taxable income “rent (in- 
cluding rent derived from real property situated outside the state).” 
Appellant, a resident of New York, was taxed by the State Tax Com- 
mission on rents received from New Jersey land and on interest paid 
on bonds secured by mortgaged real estate in New Jersey, where 
the bonds and mortgages were physically located. Appellant’s ap- 
plication for a refund was denied by the State Tax Commission. 
The trial court allowed the petition for a refund, but the New York 
Court of Appeals reversed that judgment and the case came up to 
the Supreme Court under Section 237 (a) of the Judicial Code. 
Held, that while the due process clause will prevent a state from tax- 
ing land which it neither protects nor controls, it is not prohibited 
from taxing the receipt and command of income from the land by its 
resident who is subject to its own control and enjoys the benefits of 
its laws. People of the State of New York ex rel. Cohn v. Graves, 
4 U. S. Law WEEK 753 (1937). 

Mr. Justice Brandeis in Cream of Wheat Co. v. Grand Forks 
County, 253 U. S. 325, 40 Sup. Ct. 558, 64 L. ed. 931 (1920), in 
answer to the argument that to sustain the tax there involved would 
result in the same assets being taxed by two states, said: “To this 
it is sufficient to say that the Fourteenth Amendment does not pro- 
hibit double taxation.” This statement may well have foretold the 
decision in the Cohn case, although in view of the background of 
cases here to be considered, the verdict seems to indicate a sharp 
reversal of Supreme Court policy toward double taxation. 

The case of Union Refrigerator Transit Co. v. Kentucky, 199 U. 
S. 194, 26 Sup. Ct. 36, 50 L. ed. 150 (1905) held that tangible prop- 
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erty permanently situated without the state of owner’s domicile was 
not property taxable by the state of domicile. Frick v. Pennsylvania, 
268 U. S. 473, 45 Sup. Ct. 603, 69 L. ed. 1058 (1925) extended this 
doctrine to inheritance taxes on tangible property. The Court has 
in recent cases applied the ancient maxim, mobila sequnter personam, 
and held intangible property is situated and taxable at the domicile of 
the owner. The maxim is used only to avoid multiple taxation as is 
recognized by Mr. Justice Sutherland in First National Bank of 
Boston v. Maine, 284 U. S. 312, 52 Sup. Ct. 358, 76 L. ed. 772 (1932). 
A continued hostility towards double taxation of intangibles was 
manifest in Farmer’s Loan and Trust Co. v. Minnesota, 280 U. S. 
204, 50 Sup. Ct. 98, 74 L. ed. 371 (1930); Baldwin v. Missouri, 
281 U. S. 586, 50 Sup. Ct. 436, 74 L. ed. 1056 (1930); and Beidler 
v. South Carolina Tax Commission, 282 U.S. 1, 51 Sup. Ct. 54, 75 
L. ed. 131 (1930). A notable exception to the theory of taxing 
intangibles at the domicile of the owner, is the business situs doctrine. 
Thus where the debts involved are part of the assets used in a going 
business, they are taxable as property where the business is carried 
on, even though the owner of the business resides in another juris- 
diction. New Orleans v. Stempel, 175 U. S. 309, 20 Sup. Ct. 110, 
44 L. ed. 174 (1899); Bristol v. Washington County, 177 U. S. 
133, 20 Sup. Ct. 385, 44 L. ed. 701 (1900). See also Powell, The 
Business Situs of Credits (1922) 22 W. Va. L. Q. 89. While some 
states of domicile in cases involving the business situs theory do not 
tax the owner of the business, probably the majority of the states 
favor such taxation. 2 CooLtrey, TAxaTIon (4th ed. 1924) § 467. 
The Supreme Court in Fidelity & Columbia Trust Co. v. Louisville, 
245 U.S. 54, 33 Sup. Ct. 40, 62 L. ed. 145 (1917); and Cream of 
Wheat Co. v. Grand Forks County, supra, upheld such double taxa- 
tion. As pointed out very ably by Brown, Multiple Taxation by the 
States (1935) 48 Harv. L. Rev. 407, 428, however, the Court in 
the recent cases of Beidler v. South Carolina Tax Commission, supra, 
and First National Bank of Boston v. Maine, supra, has found that 
the question of business situs was not properly presented and there- 
fore could not be considered. Brown finds the conclusion “seems 
more than slightly naive, especially in connection with the Beidler 
case. If the Court is going to continue to find that the business situs 
situation is never presented, the doctrine is a ghost indeed; for all 
practical considerations, it is dead.” These cases would seem to 
indicate a tendency on the part of the Court to disapprove all multiple 
taxation of the same economic interest. 

As to income taxation, the policies of the court have not been so 
conservative. Nevertheless, the cases decided prior to the present 
opinion in the income tax field offer little basis for the prediction of 
the result of the instant decision. The case of Pollock v. The Farm- 
er’s Loan and Trust Co., 157 U. S. 429, 15 Sup. Ct. 673, 39 L. ed. 
759 (1895) has been generally recognized as standing for the prop- 
osition that a tax on income received for the use of land is in legal 
effect a tax upon the land itself. In the recent case of Senior v. 
Braden, 295 U. S. 422, 55 Sup. Ct. 800, 79 L. ed. 1520 (1935) the 
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income” was not applicable to transferrable trust certificates repre- 
senting interests in land without the state. As stated in (1936) 46 
Yate L. J. 148, this decision apparently revived the Pollock case 
and suggested that the Supreme Court would “treat income taxes 
as indistinguishable for all purposes from taxes on the property from 
which the income is derived; and the constitutional rules of juris- 
diction to tax property would be imported bodily into the law of 
state income taxation.” Indeed the dissenting justices in the Cohn 
case, Mr. Justice Butler and Mr. Justice McReynolds, based their 
dissent specifically on the proposition that a tax on income is in legal 
effect a tax on the source of that income, citing in addition to the 
above mentioned cases, Thomas v. Gay, 169 U. S. 264, 18 Sup. 
Ct. 340, 42 L. ed. 740 (1898); Knowlton v. Moore, 178 U. S. 41, 
20 Sup. Ct. 747, 44 L. ed. 969 (1900); Eisner v. Macomber, 252 
U. S. 189, 40 Sup. Ct. 189, 64 L. ed. 521 (1920); Evans v. Gore, 
253 U. S. 245, 40 Sup. Ct.' 550, 64 L. ed. 887 (1920); Lake Su- 
perior Mines v. Lord, 271 U. S. 577, 46 Sup. Ct. 613, 70 L. ed. 1093 
(1926) and several others. 


It must be recognized that some of the recent decisions of the 
Court on the power of the domiciliary state to tax income derived 
from without the state might have furnished a clue as to the outcome 
of the present case. In Maguire v. Trefrey, 253 U. S. 12, 40 Sup. 
Ct. 417, 64 L. ed. 739 (1920) Massachusetts was permitted to tax 
a resident on income derived from a Pennsylvania trust, which was 
administered and the property of which was held in Pennsylvania. The 
Court there proceeded on the theory that the tax was based on the 
protection afforded the recipient of the income by the taxing state. 
In the more recent case of Lawrence v. State Tax Commission, 286 
U. S. 276, 52 Sup. Ct. 556, 76 L. ed. 1102 (1932) the Court used 
the same reasoning to uphold a tax by Mississippi on the income 
of its resident derived from the construction of roads in Tennessee. 
These two decisions considered in addition to Shaffer v. Carter, 252 
U. S. 37, 40 Sup. Ct. 221, 64 L. ed. 445 (1920) which authorized 
state taxation of income earned within its borders by a nonresident, 
clearly present the possibility of double taxation. There was a strong 
feeling, however, that the Supreme Court would limit the taxing 
power of the state and prohibit a domiciliary state from taxing income 
from tangibles having no situs within it. See Rottschaefer, State 
Jurisdiction of Income (1931) 44 Harv. L. Rev. 945. The case of 
Senior v. Braden, supra, which now appears to have been overrated 
in importance as an income tax case, lent great weight to that view. 

The Court in the instant case has followed the policy laid down 
in Lawrence v. State Tax Commission, supra, and Maguire v. Tre- 
frey, supra, that the tax on the entire income of a resident is justi- 
fiably based on the protection afforded by the state to the recipient 
of the income in his person, in his right to receive the income and 
in his enjoyment of it when received. The Court expressly states: 
“Neither the privilege nor the burden is affected by the character 
of the source from which the income is derived.” The opinion goes 
on to say: “Neither analysis of the two types of taxes, nor con- 
sideration of the basis upon which the power to impose them rests, 
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supports the contention that a tax on income is a tax on the land 
itself.” The majority holds that the Pollock case does not stand for 
the contrary view as populary supposed, and distinguishes Senior 
v. Braden, supra, on the grounds that no question of taxation of 
income was there involved. It was further held that the power to 
tax income from land without the state was decisive as to allowing 
also the taxation of bonds secured by mortgages on land similarly 
situated. As to the business situs theory advanced as to the bonds, 
the Court again found the problem was not properly presented for 
consideration. 


In view of the fact that the majority expressly recognizes and 
approves the power of the non-domiciliary state to tax income earned 
within its borders, as expressed in Shaffer v. Carter, supra, it seems 
clearly established that the Court will not consider the double taxa- 
tion argument to preclude a state from taxing its resident’s income 
from whatever source derived; however greatly such a policy may 
conflict with the grave concern previously given the same argument 
in property taxation. 

The result reached in the case here treated presents a very serious 
problem of discrimination against the owner of foreign property and 
tends to localize investments in the domiciliary state. Remedial leg- 
islation seems to be called for to remove or alleviate this burden. 
State adoption of uniform reciprocal exemption statutes offers per- 
haps the most satisfactory solution to the problem. The natural 
disinclination of the states to forego taxation powers sanctioned by 
the Supreme Court and the difficulty in formation of unanimous and 
uniform laws, however, makes the scheme very nearly impossible 
of achievement. me Be Vs 
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TRADE-MARK PROTECTION AND UNFAIR TRADING. By Walter J. 
Derenberg. Albany, New York. Matthew Bender & Company. 
1936. pp. Ixviii, 1162. $20.00. 


The author states his central purpose to be the tracing of “the 
extraordinary evolution of trade-mark law and unfair trading from 
its beginnings in this country up to the present day.” He seeks to 
clarify by way of restatement and reconsideration the fundamental 
principles involved “by selecting those cases which either marked a 
milestone in the historical development of the law, or which reflect 
faithfully the modern theories.” Dr. Derenberg devotes his attention, 
with the exception of two chapters, to that branch of the law of un- 
fair competition (or trading) which falls under the designation of 
trade-marks. 

As stated in the foreword by Edward S. Rogers, Dr. Derenberg’s 
work is not in the form of a conventional textbook, but rather par- 
takes of the nature of the continental commentaries. This method 
enables the author to execute his task as a critical analyst, and avoids 
a parading of cumulative case material, much of which may be out- 
moded. The author writes with great clarity and with the inspiration 
of one who envisages great possibilities in the expansion of the law 
of unfair trading in its judicial and legislative aspects. 

Earlier writers such as Rogers, Nims, and Schechter have exerted 
great influence in pointing out the plasticity of the law of unfair trad- 
ing, and in recent years particularly there has been a wealth of law 
review literature expounding progressive theoretical principles, few 
of which have as yet gained general acceptance by the courts. Never- 
theless, there are increasing signs of recognition of the capacity of 
the law to keep abreast of the ingenious wrongful appropriator of 
the good will of another. This interesting development is skillfully 
traced in Chapter II. It surveys the background of the law of trade- 
marks from the traditional function of the mark in indicating origin 
and ownership to the modern doctrine of the mark as “a guarantee 
that the purchased articles emanate from the same source regardless 
of what that source may be.” Following this is a convincing demon- 
stration that the traditional distinctions between the technical trade- 
mark infringement suit and the action for “passing off” were founded 
upon a misconception of the development of trade-mark law in the 
latter half of the nineteenth century, resulting in a misdesignation of 
the earlier leading cases as “trade-mark cases.” The survey then 
continues with a discussion of such subjects as the nature of the 
right in a mark and the basis of relief, the expansion of the action 
for “passing off” into the modern law of unfair trading, and ends 
with a brief but pointed treatment of trade secrets, interference with 
a competitor’s business, disparagement of a competitor or his goods, 
and the right of privacy. 

The next chapter portrays the development of public administra- 
tive control of unfair methods of competition by the Federal Trade 
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Commission under Section 5 of its organic act, thus affording many 
important comparisons with the common law conception of unfair 
competition in private suits. The author makes an important sugges- 
tion in proposing that the work of the Federal Trade Commission 
be supplemented by the creation of State Trade Commissions vested 
with powers similar to, if not broader than, those of the Federal 
tribunal. 


The organization of the subject matter is logical and covers the 
whole range of common law and statutory phases under headings 
familiar to the trade-mark bar. Dr. Derenberg displays a complete 
mastery of his subject and integrates his material with great expert- 
ness. It is especially gratifying to find careful documented footnote 
references, including law review literature and the Bulletin of the 
U. S. Trade-Mark Association. 

Among the noteworthy features of this treatise are: the author’s 
criticism of the current view that the federal government cannot leg- 
islate on the substantive law of trade-marks (p. 10 et seg.) ; his sug- 
gestions concerning secondary meaning marks (p. 225, 328 et seq.) ; 
the treatment of the theory of the “strong” and “weak” trade-marks 
and the effect of this theory on the interpretation of the weasel statu- 
tory phrase “goods of the same descriptive properties” (p. 408 et 
seq.). The warning given against overrating the legal advantages 
of state registration of trade-marks and against delusive proposals for 
compulsory state registration is timely (p. 468 ei seq.). The attention 
paid throughout the book to developments in the decisions of Patent 
Office tribunals also deserves to be mentioned. 

All the essential devices for ready reference are incorporated, such 
as: a complete table of cases; an index of trade-marks and trade 
names and a topical index; an appendix containing the text of fed- 
eral and state trade-mark statutes; registration rules and forms of 
the Patent Office; the text of various international convention relat- 
ing to industrial property. S. CHESTERFIELD OPPENHEIM.* 


* Associate Professor of Law, The George Washington University. 
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